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After recording, please return to:
Town of Carbondale

c/o Town Manager

511 Colorado Ave.

Carbondale, CO 81623

AGREEMENT TO RELOCATE RESTRICTIVE COVENANT

(to release Parcel 1, American Tree and Cement Subdivision Exemption, Town of Carbondale, Colorado
from restrictive covenant and to establish covenant against
lLots 1, 9 and 10, Town Center Subdivision, Filing No. 2, Town of Carbondale, Colorado)

This Agreement to Relocate Restrictive Covenant (“Agreement”} is made this lzTcti;y of
MDUQW\]OQ\/ , 2019 by and between PICKWICK HOLDINGS, LLC, a Colorado limited liability
company {“Owner”), with an address of 3;79 mﬂl w}]l- r’bﬁﬂd de 0 and the TOWN OF
CARBONDALE, COLORADO, a Colorado home rule municipal corporation, with an address of 511
Colorado Ave., Carbondale, CO 81623 (“Town”).

A. A Declaration of Restrictive Covenant dated March 21, 2003 {the “2003 Restrictive
Covenant”) was executed and recorded by Carsam Realty Ten, Ltd., a Texas limited partnership {the
“Original Declarant”), in favor and for the benefit of the Town, which Declaration was recorded in the
Garfield County, Colorado real property records on March 25, 2003, in Book 1450 on Page 83, Reception
No. 623534,

B. Pursuant to the 2003 Restrictive Covenant, a restrictive covenant was placed upon
Parcel 1, as depicted on the plat of the American Tree and Cement Subdivision Exempticon, which plat
was recorded in the Garfield County, Colorado real property records on July 22, 1997 as Reception No.
51134 (this property is further described on Exhibit A to the 2003 Declaration) (the “American Tree
Property”). This covenant that was placed upon the American Tree Property pursuant to the 2003
Restrictive Covenant was for the purpose of securing the Original Declarant’s obligations to provide
deed-restricted affordable housing units related to the future development of the Town Center
Subdivision, as described and approved by the Town pursuant to Ordinance No. 9, Series of 2003, which
Ordinance was recorded in the Garfield County, Colorado real preperty records on March 25, 2003,
Reception No. 623538. The 2003 Restrictive Covenant was a specific requirement of Section 7 of the
Subdivision Improvements Agreement for Town Center Subdivision Filing No. 1, dated March 11, 2003,
and recorded in the real property recards of Garfield County, Colorado on March 25, 2003, Reception
No. 623531 (the “Filing No. 1 SIA”).

G The 2003 Restrictive Covenant was subsequently amended by a document entitled
“Consent to Transfer of Restricted Property and Amendment of Restrictive Covenant” dated July 17,
2007 and recorded in the real property records of Garfield County, Colorado, on July 25, 2007, as
Reception No. 729014.

D. In 2004, the Town approved Phase 2 of the Town Center Subdivision pursuant to
Ordinance No. 31, Series of 2004, which Ordinance was recorded in the real property records of Garfield
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County, Colorado as Reception No. 668232. In connection with this further approval, the Town and the
QOriginal Declarant executed a second agreement entitled Subdivision Improvements Agreement for
Town Center Subdivision, Filing No. 2, which Agreement was dated December 14, 2004 and recorded in
the real property records of Garfield County, Colorado on February 4, 2005 as Reception No. 668234
(the “Filing No. 2 SIA”). Pursuant to Paragraph 7.d of the Filing No. 2 514, the parties reiterated the
Original Declarant’s obligaticn to secure its affordable housing obligations related to the Town Center
Subdivision by its placement of a restrictive covenant upon the American Tree Property pursuant to the
2003 Declaration. However, said Paragraph 7.d further provided that:

At any time, at the Developer’s request, the Town agrees that it will release the
aforesaid deed restriction on the property so restricted, provided that simultaneously
therewith, the Developer shall impose the same deed restriction upon either the other
Adjacent Property, or an undeveloped lot or lots within Town Center which is adequate
in size for the construction of the required number of deed restricted community
housing units.

E. Owner, which presently holds title to the American Tree Property and all remaining
undeveloped lots within the Town Center Subdivision, is the successor-in-interest to the Original
Declarant. No affordable housing units have been deed-restricted within the Town Center Subdivision
as of the date of this Agreement.

F. Pursuant to a letter to the Town dated October 11, 2019, pursuant to Paragraph 7.d of
the Filing No. 2 SIA, Owner has requested that the restrictive covenant that was placed upon the
American Tree Property pursuant to the 2003 Restrictive Covenant be fully released and discharged, and
that instead an equivalent restriction be placed upon Lots 1, 9 and 10, Town Center Subdivision Filing
No. 2, for the purpose of continuing to secure the completion of all required deed-restricted affordable
housing units associated with development of the Tewn Center Subdivision.

G. The Town is willing to permit the release of the 2003 Restrictive Covenant against the
American Tree Property upon condition that an equivalent covenant be placed upon Lots 1, 9 and 10,
Town Center Subdivision, Filing No. 2, according to the terms and conditions set forth in this Agreement.

NOW THEREFGRE, in consideration of the mutual promises set forth herein, and other good
consideration, the sufficiency of which is acknowledged, the Owner and the Town further agree as
follows:

1 The above recitals are incorporated herein by reference.

2. Owner agrees and acknowledges that, as the successor-in-interest to the Original
Declarant, Owner has assumed all remaining obligations of the original Owner pursuant to all applicable
Town of Carbondale appraovals for the Town Center Subdivision, including in particular all cutstanding
developer obligations set forth in Section 7 of the Filing No. 1 SIA and Section 7 of the Filing No. 2 SIA.
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3. Pursuant to the 2003 Restrictive Covenant, the Town hereby agrees that this document
shall be considered a written instrument, signed by the Owner and the Town, notarized as required for
the execution of deeds, and specifically referring to the 2003 Restrictive Covenant, stating that other
security acceptable to the Town has been provided by the Owner. As such, upon mutual execution of
this Agreement, and recording of the same in the real property records of Garfield County, Colorado, the
2003 Restrictive Covenant against the American Tree Property shall be and is hereby released and fully
discharged by the Town.

4. In lieu of the security originally posted pursuant to the 2003 Deed Restriction, Owner
hereby agrees to impose a replacement restrictive covenant against Lots 1, 9 and 10, Town Center
Subdivision Filing No 2, as such lots are described on the Final Plat recorded in the real property records
of Garfield County, Colorado, on February 4, 2005, as Reception No. 668233 {“the Replacement
Restricted Properties”), accerding to the following terms:

a. Owner hereby declares that the Replacement Restricted Properties shall not be
sold, conveyed or otherwise transferred, except as provided in this Agreement, or until such
time as the Owner has satisfied its obligations to provide deed restricted community housing
relating to Town Center as expressly set forth in Section 7 of the Filing No. 1 SIA and Section 7 of
the Filing No 2. SIA, and the covenant is thereafter extinguished and released as hereinafter
provided.

b. Owner hereby represents and warrants to the Town that, as of the date of this
Agreement, the Replacement Restricted Properties are all each free and clear of all financial
encumbrances. After recordation of this Agreement, Owner may grant a deed of trust,
mortgage or other security interest in the Replacement Restricted Property, so long as the same
is junior to this Agreement and would not, upon foreclosure of such security instrument,
extinguish or modify the restrictive covenant established hereby against the Repiacement
Restricted Properties. However, Owner shall not grant any security interest in the Replacement
Restricted Properties without the Town’s consent, which shall be granted in the circumstances
set forth in this paragraph.

c. This Agreement and the restrictive covenant established against the
Replacement Restricted Properties hereby shall be deemed a covenant which shall run with and
burden the Replacement Restricted Properties for the benefit of the Town, and shall be
specifically enforceable by the Town. In the event that the Town should ever ccmmence
litigation or other proceeding to enforce the terms of this Agreement, and if the Owner’s breach
of this Agreement is established in such proceeding, then the Owner shall be responsible to pay
the Town’s attorneys’ fees, expenses, and other court costs incurred in such proceeding.

d. This Agreement and the restrictive covenant herein established against the
Replacement Restricted Properties may be released and extinguished only by a written
instrument, signed by the Owner and the Town, notarized as required for the execution of



Ll H.".rl"fI'I'H‘. | BT A Ao T i ok 1

Rec onit:
11I15I2ID19 B4: 02 32 F'l"l Jean Alberico
4 of & Rec Fea:$33.00 Doc Fae 0.22 GARFIELD COUNTY CO

Agreement to Relocate Restrictive Covenant
Town of Carbondale/Pickwick Properties LLC
November | 2, 2019

Page 4 0f 5

deeds, specifically referring to this Agreement as it is recorded In the real property records of
Garfield County, Colorado, stating that the purposes of the restrictive covenant established
herein have been satisfied, or that other security acceptable to the Town has been provided by
the Owner, and the restrictive covenant hereby established against the Replacement Restricted
Properties pursuant to this Agreement is therefore fully released and discharged. Upon its
execution, such instrument shall be reccrded in the real property records of Garfield County,
Colorado, and from and after such recording, the restrictive covenant established against the
Replacement Restricted Properties herein shall be fully extinguished and discharged and shall no
longer be considered a burden or encumbrance upon the Replacement Restricted Properties.

5. Except as specifically provided for herein with regard to release and replacement of the
2003 Restrictive Covenant, nothing herein shall be deemed to amend any other aspects of existing
agreements and Town approvals related to development of the Town Center Subdivision, including but
not limited to the Filing No. 1 SIA and the Filing No. 2 SIA, bath of which shall remain in full force and
effect.

6. The provisions of this Agreement shall be binding upon the parties, their successors and
assigns, and shall run with title to the Replacement Restricted Properties.

PICKWICK HOLDINGS LLC
a Colorade.limited, liability company

By [

anager
STATE OF COLORADO }

} ss.
COUNTY OF GARFIELD }

Subscribed and sworn to before me this !:’) day of MObeM 20 [ by

A |§[3 nd;l I‘L’}gia as Manager of Pickwick Holdings LLC, a Colorade limited liability company.

WITNESS my hand and official seal.

My commission expires:

2
No%éfy Public
CATHERINE B. DERBY
NOTARY PUBLIC
STATE OF COLORADO
NOTARY D #20034000837
My Commission Expires January 10, 2023
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THE TOWN OF CARBONDALE, CCLORADO
a Colorado home rule municipa! corporation

Town Clerk

STATE OF COLORADO }
} ss.
COUNTY OF GARFIELD }

Subscribed and sworn to before me this lﬁ day of NOVUYW)Q/( , 2oﬁ by

Dan RicvarAien  asMayorand _(ddnegue D Mb\'j as Town Clerk of the Town of
Carbondale, a Colorado home rule municipal corporation.

. SHEIJA BINSHABAN
WITNESS my hand and official seal. NOTARY PUBLIC
N%TATE OF COLORADO
My commission expires: TARY 1D 20184026023
y P MY COMMISSION EXPIRES JULY 10, 2023

N

NotarJ(_P/ul:;lic*"

13771090_1



