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STATE OF TEXAS § AGREEMENT BETWEEN THE CITY OF
EDINBURG AND CONSULTANT NAME

COUNTY OF HIDALGO § FOR PROFESSIONAL ENGINEERING
CONSULTING SERVICES PURSUANT TO
CITY OF EDINBURG § WATER TREATMENT PLANT UPGRADES

The City of Edinburg, Hidalgo County, Texas, a municipal corporation, (hereinafter
“City”) and Consultant Name (hereinafter “Consultant”), are the parties to this
Agreement.

RECITALS

WHEREAS, City has authorized staff to request proposals for Professional
Engineering Services, the Consultant shall provide se ices as defined, scheduled, and
authorized. Services may include, but not be limit Englneerlngq’mces and other
as-needed services as stated in Exhibit “A”, and

WHEREAS, Consultant has the profess& kno g& d abilities to perform

the professional engineering services; an

WHEREAS, City desires to &onsult@mnder services in connection

therewith:

NI

EMPLOY OF CONSULTANT
City agees to e onsultant to furnish and provide the Services, as

stated in this agreemer;% ibit “A”. Upon receipt of Services to the City’s

NOW, THEREFOR ty a %nt ;o mutually agree as follows:

satisfaction, the City agr pay Consultant as stated in this Agreement.

SECTION I
SERVICES OF CONSULTANT

A. The Consultant shall, in the scope of his work, perform the Services
identified in Exhibit “A” of this document. City shall provide Consultant with authorization
to proceed, after execution of this Agreement.

B. Nothing contained in this Agreement is intended by the parties to create a
partnership or joint venture between the parties, and any implication to the contrary is
hereby expressly disavowed. It is understood and agreed that this Agreement does not
create a joint enterprise, nor does it appoint either party as an agent of the other for any
purpose whatsoever. Except as otherwise specifically provided herein, neither party shall
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in any way assume any of the liability of the other for acts of the other or obligations of
the other.

SECTION il
RESPONSIBILITY OF THE CITY
A. City will facilitate Consultant’s work with the following tasks:
1. Provide Consultant with its requirements for the Services.
2. Assist Consultant by providing information reasonably available to

the City and pertinent to the Services.

3. Facilitate access to and make provisions for Consultant to enter upon
public property as reasonably required for Consultant to perform its Services.

imates, dravﬁ%;s, proposals, and
21 in writi isions pertaining
ervic Consultant.

4. Examine all reports, sketches g
other documents presented by Consultant and
thereto within a reasonable time so as not to de

5. Give prompt written r@ Consul&ﬁyhenever City observes or
otherwise becomes aware of any defeqﬂy ices. Q
6. City's rep e

resep pect to interpretation and
implementation of the Servicesa% Agreement will be the City Engineer or such other
representative that the Cityamay @ppoint written notice to Consultant with whom
Consultant will communiardin I tters pertaining to this Agreement. Said
representative will mak atkdngeme. consultation by Consultant with employees
or designees of Ci n additio Qd representative shall have authority and
responsibility to e ﬁ; d agre the scope and specification of the Services,
require and receiveNeports re ing the progress of the Services, and terminate the
performance of the Servi @vy phase thereof in accordance with the provisions of
this Agreement.

SECTION IV
RESPONSIBILITIES OF CONSULTANT
A. Consultant shall perform the Services described in Exhibits “A”.
B. Consultant shall perform its services with care, skill, and diligence, in

accordance with the applicable professional standards currently recognized by its
profession, and shall be responsible for the professional quality, technical accuracy,
completeness, and coordination of all reports, plans, information, and other items and
Services furnished under this Agreement. Consultant shall comply with all applicable
federal, state, and local laws, ordinances, codes, and regulations in performing the
Services. If Consultant fails to meet applicable professional standards, Consultant shall
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without additional compensation correct or revise any errors or deficiencies, with or
without request to do so by the City.

C. Consultant shall be responsible for the professional quality, technical
accuracy, timely completion, and the coordination of Services furnished by Consultant
under this Agreement. Consultant shall keep the City informed of the Services performed
under this Agreement. In connection with the performance of the Services by Consultant,
Consultant agrees to promptly and fully disclose to City any information regarding the
Services as City may request.

D. Consultant will develop and maintain a detailed schedule for completion of
the Services. The schedule will be a work plan showing activities to be performed and
their sequence; and, in addition, activities will contain duration, manpower required, and
estimated cost. A preliminary schedule shall be submitted to the City within ten (10) days
after execution of this Agreement for review and establishment of the level of detail to be
included.

E. Consultant will submit monthly progre
will include the percentage complete and actu@l stari=Gate a
activities worked on by the Consultant during thespériod. A ges in delivery dates
will be reported. Other information, such ctual hou ended will be furnished
monthly, or as requested, by the City. | ested byt schedule update meetings
will be held to discuss the results o necessary action to meet the
requirements of the schedule.

ata for theﬁ}ﬂing period which

% | finish date for all

F. Consultant sh m Se ices necessary to accomplish the work
specified in this Agreemer‘corda this Agreement.

G. City’s or appro ports, and other services furnished hereunder
shall not in any w ' Cons n esponsibility for the technical adequacy of the
work. Neither City'Syreview, val, or acceptance of, nor payment for any of the
Services shall be constr aiver of any rights under this Agreement or of any
cause of action arising o%e performance of this Agreement.

H. Consultant shall be and shall remain liable, in accordance with applicable
law, for all damages to City caused by Consultant’s negligent performance of any of the
Services furnished under this Agreement. Consultant shall not be responsible for any
time-delays in the project caused by circumstances beyond Consultant’s control.

l. Consultant’s obligations under this clause are in addition to the Consultant’s
other expressed or implied obligations under this Agreement or state law and in no way
diminish any other rights that City may have against Consultant for consultant’s errors or
omissions.

J. All reports, drawings, plans, and other documentation pertaining to the
Services become the property of City.



SECTION V
PAYMENT AND FEES

City agrees to pay Consultant for recommendations, reports, design,
specifications, and such other services herein contracted for as follows:

A. City hereby agrees to pay a sum not to exceed that which is included in a
specific Task Order and authorized by a Notice to Proceed, notwithstanding any contrary
indications that may be contained in Consultant’s proposal, for services to be performed
and reimbursable costs incurred under this Agreement. City shall pay Consultant for
services rendered on a lump sum basis pursuant to any specific Task Order and in the
manner set forth therein. Consultant shall submit all invoices to City in the manner
specified herein. Except as specifically authorized by City in writing, Consultant shall not
bill City for duplicate services performed by more than one person. Consultant and City
acknowledge and agree that compensation paid City to Consultant under this
Agreement is based upon Consultant’s estimated cg t?&Qroviding&zervices required
hereunder, including salaries and benefits of onees ﬂ) bcontractors of
Consultant. Consequently, the parties further hat c ation hereunder is
intended to include the costs of contributions to,’agy pensi /or annuities to which

Consultant and its employees, agents, an ontractor be eligible. City therefore
has no responsibility for such contrib yond sation required under this
Agreement.

B. City is entitled to %; set- |nst payment based on any of the
following:

a. been against City based on Consultant’s conduct
in the performanc nlshlng |ces, or City has incurred costs, losses, or
damages resulti Consu nduct in the performance or furnishing of
Services, including Byt not I| o} clalms costs, losses, or damages from workplace

injuries, adjacent propert;% , and non-compliance with Laws and Regulations;

b. Consultafit has failed to take reasonable and customary measures
to avoid damage, delay, disruption, and interference with Services and related work;

C. Consultant has failed to provide and maintain required insurance;
d. City has been required to remove or remediate a Hazardous

Environmental Condition for which Contractor is responsible;

e. City has incurred extra charges or engineering costs related to
submittal reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;



f. Any Services are defective, requiring correction or replacement;

g. City has been required to correct defective Services or has accepted
defective Services;

h. Liens have been filed in connection with the Services; or
i. Other items entitle City to a set-off against the payment amount.

C. If City imposes any set-off against payment, City will give Consultant
immediate written notice stating the reasons for such action and the specific amount of
the reduction, and promptly pay Consultant any amount remaining after deduction of the
amount so withheld. City shall promptly pay Consultant the amount so withheld, or any
adjustment thereto agreed to by City and Consultant, if Consultant remedies the reasons
for such action. The reduction imposed will be binding on Consultant unless it duly
submits written notice contesting the reduction within ways of receiving City’s written

notice.

D. All fees payable to Consultant u 6%
and without any withholding, deduction, or offset y st ral withholding taxes,
FICA, SDI, or income taxes, nor shall th%e obhg% pay any of Consultant’s
employees’ taxes. Consultant hereb es that it shall be solely
responsible for all taxes, W|thhold|n DI, an r similar items (both employee

and employer portions) with res o City under this Agreement, and
agrees to indemnify and hoI ity harmlesg with respect to such taxes and
withholding.

E. Consultq empl @all not be eligible for, participate in, or be
i

Agree aII be made in full,

entitled to compen n lieu of urance, benefit, retirement, or other plan or

program provide ity to it

F. Consultant |de an invoice in accordance with City regulations.
Payment terms shall be 0) days from receipt of invoice.

G. The City may, at any time, request Consultant to make changes within the

scope of the Services or to perform extra work. If any request by the City for a change or
extra work causes an increase or decrease in the cost or the time required for
performance of the work, or any change to this Agreement, Consultant shall, within
fourteen (14) days from the date it receives the City’s request, unless the City Engineer
grants additional time in writing, submit in writing a proposal for accomplishing such
changed or extra work. This proposal shall define, if applicable, any increase or decrease
in cost or time of completion or other change to this Agreement. The governing body of
the City must approve any change orders, pursuant to the City’s Code of ordinances and
policies and procedures and any other applicable laws of this State, before making the
changes. The City will not be liable for any costs incurred by Consultant from performance
of a change or extra work prior to issuance of a change order to this Agreement.
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H. The total contract price may not be increased because of the changes
unless additional money for increased costs is appropriated for that purpose from
available funds or is provided for by the authorization of the issuance of time warrants.

l. Prior to and as a condition of final payment to the Consultant following
termination or expiration of this Agreement as defined below, the Consultant shall deliver
to the City a release in form and substance satisfactory to the City, discharging it and its
officers, agents, and employees of all liabilities, obligations, and claims arising out of this
Agreement and the performance thereof.

SECTION VI
TERM OF AGREEMENT
A. Except as provided below, this Agreement, and the Services to be
performed under it, shall commence on the date th| greement is executed by both

date of execution or (ii) until the Services are dec ared complete ritten instrument
signed by the City Engineer and the City Man e City ave the right, in its
sole discretion, to extend the term of this A%ree for a itional year upon approval

parties, and shall continue thereafter through and er of (i) twmo (2) years from the

from the City. If approved by City, City s ovide Co t with a written notice of
the approval of the extension.

B. City may terminate eeme vag 30 days’ prior written notice
thereof to Consultant. In addltlo ity Shall ha right, upon written notice, to cancel
this Agreement |mmed|ate e City oIe Judgment the Services rendered by
Consultant breach or viola f the o@ns of this Agreement.

C. Upon [ atlon orco n of this Agreement, City shall have no liability
to Consultant ex arges es performed by Consultant and accepted by
the City prior to receéipt of notic ination or cancellation. The terms and conditions
in this Agreement that by their and context are intended to survive the performance
hereof by either or both ;% ereunder shall so survive the termination, cancellation,
or completion of performanee”of this Agreement.

D. Upon termination or completion of Consultant’'s Services hereunder or at
such other time as may be requested by City, Consultant shall return to City within ten
(10) days of termination, completion, or request all documents, records, notebooks,
including copies thereof, whether prepared by Consultant or others, in Consultant’s
possession and related to the Services.

E. The City reserves the right to suspend work on the Services, with or without
cause, in whole or in part, upon giving notice to Consultant. Consultant shall resume the
Services so suspended when directed to do so by the City. The City shall have no liability
to Consultant except for charges for Services performed by Consultant and accepted by
the City prior to receipt of notice of suspension of Services. If only a portion of the Services
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are suspended, Consultant shall be compensated only for Services of which are not
suspended and are actually performed during such suspension.

F. Upon termination of this Agreement or suspension of Services under this
Section, the City may take over the work and may obtain the services of another entity to
complete the work under this Agreement.

SECTION VI
MINIMUM INSURANCE REQUIREMENTS

Consultant shall be adequately insured and carry liability, workers compensation,
automobile insurance and professional liability for injury to its employees and others
incurring loss or injury as a result of the acts of Consultant or its employees. In accordance
with City ordinances, Consultant shall be required to hold the following minimum
insurance coverage throughout the duration of this agreement:

A. Workers Compensation Q\ \

In accordance with State statute.

B. Comprehensive General Llabl|lty,Q ’@'

1. Bodily Injury
ach p
‘ ence
2. Property D% Q
0, 000 ch occurrence

$100, h aggregate

QOOO combined single limits

1ability

C. Comprehensive
1. Bodilystnj

$100,000 each person
$500,000 each occurrence
2. Property Damage
$100,000 each occurrence
$100,000 aggregate
or $500,000 combined single limits

D. City’s Protective Liability

1. Bodily Injury
$250,000 each person
$500,000 each occurrence

2. Property Damage




$100,000 each occurrence
$100,000 each aggregate

or $500,000 combined single limits
E. Professional Liability

1. Professional
$1,000,000 per claim and in the aggregate

F. Evidence of the above insurance coverage is attached as Exhibit "B” and
the City of Edinburg shall be listed as an additional insured.

G. If at any time and for any reason Consultant fails to provide, maintain, keep
in force and effect, or deliver to the City proof of, any of the insurance required and such
failure continues for ten (10) days after Notice thereof from City to Consultant, City may,
but shall have no obligation to, procure single inte Mrance f(&u';;h risks covering
City (or, if no more expensive, the insurance requir@this Agre@sa , and Consultant
shall, within ten (10) days following City’s de 0 Notic nd reimburse City

therefor with interest at Prime Rate plus 2%, thesRfime R g that in place on the
date of Notice, from the date of paymen e City urﬁ\' ayment of City in full by

Consultant. (L

ry o ansurance policies required to be
' e terms '@f this Agreement, on or before the date

H. With respect to each
obtained, kept, or malntalned u o:

on which each such policy qu ped to |rst tained and at least fifteen (15) days
before the expiration of a ‘ req reunder previously obtained, Consultant
shall deliver ewdence a . yacce C|ty showing that such insurance is in full
force and effect.
. nsg hereb ees as follows:
To p y pay or cause to be paid all premiums and other sums

payable under each insuramCe policy required to be obtained, kept, and maintained
pursuant to this Lease;

2. To maintain in full force and effect the policies required to be carried
to the extent so required to be carried pursuant to the terms hereof;

3. To ensure that all Casualty Proceeds are paid to the Party entitled to
receive same;

4. Not, at any time, to take any action (or omit to take action) which
action (or omission) would cause any insurance policies required to be obtained, kept,
and maintained under this Lease to become void, voidable, unenforceable, suspended,



or impaired in whole or in part or which would otherwise cause any sum paid out under
any such insurance policy to become repayable in whole or in part; and

5. Promptly deliver Notice to City of any facts or circumstances of which
it is aware which, if not disclosed to its insurers or re-insurers, is likely to affect adversely
the nature or extent of the coverage to be provided under any insurance policy required
hereunder.

SECTION Vil
ALTERNATE DISPUTE RESOLUTION/NEUTRAL PARTY

A. If any dispute, controversy, or claim between or among the Parties arises
under this Agreement or is related in any way to this Agreement or the relationship of the
Parties hereunder (a “Dispute”), the Parties shall first attempt in good faith to settle and
resolve such Dispute by meeting at a mutually agreeable time and place to discuss the
Dispute within seven (7) days following the original wm notice of any Dispute by the

party making such a claim. The Parties shall seek tgyesolye the Disgute in writing within
fourteen (14) days following the original written not Q any Disp he party making

such a claim. @0
B. If a mutual resolution and s%ent are n%&tained at the meeting, the

Parties shall participate in good faith i ediatiod, in thirty (30) days following
the original written notice of any Dis ith a mutu reeable mediator at a mutually

agreeable time and place. No se ach n his provision shall be binding on
epresentative of Contractor and the City

Manager. Unless the partieseexpréssly agree otherwise, each party shall bear its own
costs and legal and expe S\ ' mediation, and evenly share the costs of
the mediator. If after prdceeding in go

e parties, with the assistance of a neutral
mediator, do not res e dispute
notice of any Dis arties&r

orty-five (45) days following the original written
eed in accordance with Section IX below.

SECTION IX
CONTROLLING L DATORY VENUE, AND FEES AND EXPENSES
A. After exhausting the procedures set forth above, either party may initiate

litigation to resolve the dispute. The Law of the State of Texas shall control the Dispute.
Venue is mandatory in in State courts located in Hidalgo County, Texas.

B. In the event of any litigation between the parties, the City shall be entitled
to its attorneys’ fees, costs, and expenses.

SECTION X
INDEMNIFICATION

A. To the maximum extent allowed by law, Consultant agrees to and shall
indemnify, hold harmless, and defend City, its officers, agents, and employees from any
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and all claims, losses, causes of action and damages, suits and liability of every kind,
including all expenses of litigation, court costs, and attorney’s fees arising out of or directly
connected with the negligent or willful conduct of Consultant, its agents, officers and
employees.

B. Consultant agrees to assist City in defense of claims or litigation brought
against the City related to this project, including any claims related to design or any other
services provided by consultant regarding this agreement.

SECTION XI
LIMITATION OF LIABILITY

A. Consultant agrees to limit the City’s liability arising from City’s acts, errors, or
omissions such that the total liability of City shall not exceed Consultant’s total fees paid
by the City to Consultant for the Services rendered pursuant to the Task Order which is
the subject matter of the claim. Consultant agrees t C|ty will not be liable for any
indirect, incidental, special, or consequential p multipleydamages, including
without limitation any damages resulting from % use, Io usiness, loss of
revenue, loss of profits, or loss of data ari onnec h this Agreement,

Consultant’'s performance of Services, of other ions relating to this
Agreement, even if City has been adV| the posk of such damages. The

foregoing limitation of liability shall a he ma extent allowed by law for
limitation of City’s liability, regardle f t ause n under which such damages

are sought. @
(l/ ECTION

RUCTION

A. The h S of the S contained in this Agreement are for reference
purposes only, a ot affe aning or interpretation of this Agreement. The
parties have been adyised by c el’in connection with this Agreement. This Agreement
shall be construed and in %ﬂn accordance with the plain meaning of its language,
and not for or against e%) rty, and as a whole, giving effect to all of the terms,
conditions, and provisions is Agreement. Nothing contained in this Agreement shall

be deemed to confer any right or benefit on any person who is not a party to this
Agreement.

SECTION Xiil
NO PENDING LITIGATION

A. Consultant represents that there is no action, proceeding, inquiry, or
investigation, at law or in equity, before any court, arbitrator, governmental or other board
or official, pending to the best knowledge of Consultant threated against or affecting the
Consultant or any subsidiaries of the Consultant, questioning the validity or any action
taken or to be taken by the Consultant in connection with the execution, delivery, and
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performance by the Consultant of this Agreement to which the Consultant may be a party
or seeking to prohibit, restrain, or enjoin the execution, delivery, or performance by the
Consultant hereof or thereof, where in an unfavorable decision, ruling, or finding (i) would
adversely effect the validity or enforceability of, or the authority or ability of the Consultant
to perform, its obligations under this Agreement to which the Consultant may be party or
(i) would have an adverse effect on the consolidated financial condition or results of
operations of the Consultant or on the ability of the Consultant to conduct its business as
presently conducted or as proposed or contemplated to be conducted.

SECTION XIV
SEVERABILITY

A. If any term or provision of this Agreement is held by a court of competent
jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions of this
Agreement shall remain in full force and effect and shall in no way be affected, impaired
or invalidated.

SECTION XV,

NOTICE Q\ \

A. Any notices to be given under this Q %e in writing, (i) sent by

registered or certified mail, postage pre @“ return re equested or (ii) sent by
nationally recognized overnight couri ederal ) with electronic tracking,
and addressed to such party as foII

(a) Notices to the City: (L C)

City of Edinburg O_

415 W. University Driv,

Edinburg, Texas 78

Attn.: City Manag@: @ 2
With a copy to: %Q'

City of Edinburg

415 W. University Drive

Edinburg, Texas 78539

Attn.: City Attorney

(b) Notices to Consultant:

Consultant’'s Address

City, State, Zip Code

Attn.: Representative

B. Such Notices shall be deemed delivered (i) in the case of U.S. mail in the
manner provided above, three (3) business days after posting or (ii) if sent by nationally
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recognized overnight courier with electronic tracking service, the next business day after
depositing same with such overnight courier before the overnight deadline and if
deposited with such courier after such deadline, then the next succeeding business day.

SECTION XVI
NON-APPROPRIATIONS

A. Notwithstanding anything in the Agreement to the contrary, any and all
payments which the City is required to make under this Agreement shall be subject to
annual appropriation or other availability of funds, as certified by the Director of Finance.

B. If the City cannot appropriate sufficient funding, then either party has the
right to terminate the Agreement by providing ten (10) days’ written notice to the other

party.

SECTION XVIi
SUCCESSORS AND

X

partne essors, executors,

ib FEspect to all covenants
é' let, or transfer interest in

City and Consultant each bind themselv
administrators, and assigns to the other party of
of this Agreement. Neither City nor Cons

t o

this Agreement without written consen

shall be controlling.

If any of the terms @ Agree flict in any respect with any of the terms
of the attached ExhibiQ R urrent%’& e Task Orders, the terms of this Agreement

ECTION XX
NO W @ ACCORD AND SATISFACTION

A. This Agreem may be amended only by written instrument signed by all
parties.

B. No failure or delay of any Party, in any one or more instances (i) in
exercising any power, right, or remedy under this Agreement or (ii) in insisting upon the
strict performance by the other Party of such other Party’s covenants, obligations, or
agreements under this Lease, shall operate as a waiver, discharge, or invalidation
thereof, nor shall any single or partial exercise of any such right, power, or remedy or
insistence on strict performance, or any abandonment or discontinuance of steps to
enforce such a right, power, or remedy or to enforce strict performance, preclude any
other or future exercise thereof or insistence thereupon or the exercise of any other right,
power, or remedy. The covenants, obligations, and agreements of a defaulting Party and
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the rights and remedies of the other Party upon a default shall continue and remain in full
force and effect with respect to any subsequent breach, act, or omission.

C. Without limiting the generality of the above, the receipt by City of any
Services with knowledge of a breach by Consultant of any covenant, obligation, or
agreement under this Agreement shall not be deemed or construed to be a waiver of such
breach. No acceptance of Services or payment to Consultant shall be deemed to be other
than on account of the earliest installment of the amounts due under this Agreement, nor
shall any endorsement or statement on any check, or any letter accompanying any check,
wire transfer or other payment, be deemed an accord and satisfaction. City may accept
services or make payment without prejudice to its rights under this Agreement or pursue
any remedy provided in this Agreement or provided otherwise by law or equity.

EXECUTED by the parties in triplicate originals on this day of ,

QS &
(b

X

&

2020.

QO

o
G Y
(QQ

P

C
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CITY OF EDINBURG:

BY:

Ron Garza, City Manager
City of Edinburg

415 W. University Dr.
P.O. Box 1079

Edinburg, Texas 78540
Phone: (956) 388-8207

Fax: (956) 383-7111
ATTEST:

BY:
Myra L. Ayala, City Secretary '\ \

>
R
S

APPROVED AS TO FORM:

Omar Ochoa Law Firm, P.C. (LQ

BY: (L
Omar Ochoa O_
City Attorney Q

<&, <

CONSULTANT

Q7

Representative

Address

City, State, Zip Code
Phone: XXX-XXX-XXX
Email: email@email.com

Attachments: Exhibit “A” Scope of Services and Proposal
Exhibit “B” Insurance
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EXHIBIT “A” AGREEMENT BETWEEN THE CITY OF EDINBURG AND CONSULTANT
FOR ENGINEERING SERVICES

15



EXHIBIT “B” AGREEMENT BETWEEN THE CITY OF EDINBURG AND CONSULTANT
FOR ENGINEERING SERVICES
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