
FAX 810-231-4295 
PHONE 810-231-1000 

P.O. Box 157 
10405 Merrill Road 

Hamburg, Michigan  48139 

 

Hamburg Township 

Zoning Board of Appeals 

Hamburg Township Board Room 

Wednesday, March 13, 2019 

7:00 P.M. 

AGENDA 

1. Call to order

2. Pledge to the Flag

3. Roll call of the Board

4. Correspondence

5. Approval of agenda

6. Call to the public

7. Variance requests

ZBA 2019-002 
Applicant:   Stephen and Crystal Shuster 
Location: Vacant on Kice Drive    

Pinckney MI  48169 
Parcel ID: 15-07-300-071 
Request: Variance request to construct a 3,578-square foot dwelling with a 1,139-

square foot attached garage.  The dwelling will have a 27-foot setback from 
a regulated wetland and the garage will have a 45-foot setback from a 
regulated wetland (50-foot setback from a regulated wetland required, 
Section 9.9.3.B.). 

ZBA 2019-003 

Applicant:   Joan Fitzgibbon 
Location: 3574 Windwheel Pointe 

 Pinckney MI  48169 
Parcel ID: 15-32-102-040 
Request: Variance request to construct a 336-square foot enclosed sunroom over an 

existing patio.  The sunroom will have an 8-foot west rear yard setback 
(30-foot rear yard setback required, Section 7.6.1.).   

8. New/Old business

a) Approval of February 13, 2019 minutes

9. Adjournment



 

AGENDA ITEM:  7a 

TO: Zoning Board of Appeals 
(ZBA) 

FROM: Brittany Stein 

HEARING 
DATE: 

March 13, 2019 

SUBJECT: ZBA 19-002 

PROJECT 
SITE: 

Vacant on Kice Drive 
TID 15-07-300-071 

APPLICANT/
OWNER: 

Stephen and Crystal 
Shuster  

PROJECT: Variance request to construct a 3,578-square foot dwelling with a 1,139-square 
foot attached garage.  The dwelling will have a 27-foot setback from a regulated 
wetland and the garage will have a 45-foot setback from a regulated wetland 
(50-foot setback from a regulated wetland required, Section 9.9.3.B.). 

ZONING: RAA (Single-Family Low Density Rural District) 

Project Description 

The subject site is a four (4) acre parcel that fronts onto Kice Drive to the east, Putnam Township 
Rural Residential Zoning District is to the west, and single-family dwellings are located to the north, 
south, east and west of the site. The site is currently vacant.  

If approved, the variance request would allow for a new 3,578-square foot single-family home with a 
1,139-square foot attached garage to have a 27.1-foot setback from the wetlands to the north, and 
a 45.3-foot setback from the wetlands to the south. The location of the proposed home with an 
attached garage is going to encroach into the required 50-foot setback from regulated wetlands 

Zoning Board of Appeals 
Staff Report 
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22.9 feet to the north and 4.7 feet into the wetland setback to the south.  
 
Zoning Ordinance Section 9.9.3. requires a 50-foot setback from the boundary or edge of a 
regulated wetland. However, the Zoning Administrator or body undertaking plan review may reduce 
or eliminate the setback upon review of a request which details the future protection of the natural 
feature(s) and or mitigation of the natural feature(s). The applicant has requested a variance from 
the 50-foot setback to the regulated wetland. The ZBA may either grant the variance or request that 
the owner detail the future protection of the wetland in some way and administratively approve the 
encroachment. 
 
The ZBA could request a property owner protect the wetlands with one of the following methods: 
 

1. The homeowner could submit an engineered drainage plan for the property, prepared either 
by a civil engineer or registered landscape architect, which would ensure runoff from the 
home and attached garage does not drain into the wetlands. 
 

2. The homeowner could construct a physical barrier along the wetlands to preserve the 
wetland from further encroachment by lawn equipment or any other trampling of the area. 

 
              Example method #2 – physical wetland barrier 

 
3. The homeowner could record an open space or wetland easement over the wetland portion 

of the site to restrict development and interference with the natural vegetation of the area in 
the future. 

 
 
A Wetland Delineation Report has been submitted to Hamburg Township (Exhibit B).  The Report 
indicates Wetland A (north pocket) is 0.60 acres in size, while Wetland B (south area) is 0.81 acres 
in size. Any wetlands which are greater than five acres in size are regulated by the Michigan 
Department of Environmental Quality (MDEQ) through the Natural Resources and Environmental 
Protection Act, Part 303, Wetlands Protection, as amended.  Any activity which requires that these 
regulated wetlands be filled or drained requires a permit from the MDEQ.   
 
An email was sent to Jeff Pierce with the MDEQ, which then Pierce confirmed there would not be a 
direct impact to the wetlands, which are regulated by the MDEQ. Pierce stated in the email 
response (Exhibit C) that the proposed project does not propose direct filling or construction within 
wetlands, therefore no permit would be required from the MDEQ under Part 303, Wetlands 
Protection.  
 
 
The proposed and required setbacks for the dwelling and attached garage from the property 
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lines and the wetlands are noted in the table below. 
 

Dwelling  Proposed Required 
    
East (front)  114.7 feet 30 feet 
North (side) 
North (wetlands)  

190 feet 
27.1 feet 

20 feet 
50 feet 

South (side) 
South (wetlands)  

109.2 feet 
45.3 feet 

20 feet 
50 feet 

West (rear) 
West (wetlands)  

 205 feet 
75 feet 

35 feet 
50 feet 

 
 
Standards of Review  

The Zoning Board of Appeals (ZBA) decision in this matter is to be based on the findings of facts to 
support the following standards.  The applicable discretionary standards are listed below in bold 
typeface followed by staff’s analysis of the project as it relates to these standards. A variance may 
be granted only if the ZBA finds that all of the following requirements are met. 

1. That there are exceptional or extraordinary circumstances or conditions applicable to 

the property involved that do not apply generally to other properties in the same 

district or zone. 

The 50-foot regulated wetlands setback requirement applies generally to all properties in 
Hamburg Township. This parcel is unique as it has two wetland areas which are part of the 
Hay Creek wetland area, as indicated on the survey, one pocket of wetlands to the north of 
the proposed building area and one area to the south of the proposed building area along 
the south side property line. The location of the wetlands with the 50-foot setback 
requirement on this parcel creates a smaller buildable area than what a buildable area would 
be on a parcel of this size without the presence of wetlands. There is a compliant location for 
the home on the lot that would not require any variance. Staff created a revised site plan by 
moving the same size home only 80 feet forward towards the front property line from the 
proposed location (Exhibit E).  
 
Additionally, staff discovered that elevation plan A7.10 indicates a barricaded sliding door, 
this describes the possibility of a future elevated deck to be constructed here. The elevated 
deck is not proposed at this time, but in the future the elevated deck would be proposed 
where it would not meet the 50-foot required wetland setback. The compliant location for the 
home, as drawn by staff, also provides ample room to construct a deck that would meet the 
Zoning Ordinance requirements. In the location proposed by the applicant, any future 
addition, deck, patio, garage & other improvements to the dwelling as proposed in the 
requested variance would also require a variance to the 50-foot wetland setback.  
 

2. That such variance is necessary for the preservation and enjoyment of a substantial 

property right possessed by other property in the same zone and vicinity. The 
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possibility of increased financial return shall not be deemed sufficient to warrant a 

variance.  

The requested variance would permit construction of a new single family dwelling on a 
vacant lot within the required 50-foot wetlands setback. Substantial property rights enjoyed 
by property owners with the RAA district include single-family dwellings on larger lots 
(minimum 2 acres). The size and placement of a new home, especially on larger lots, is 
based on personal preference. The site could accommodate a compliant location for the 
home, which would meet the Zoning Ordinance without the need of a variance.  

 
3. That the granting of such variance or modification will not be materially detrimental to 

the public welfare or materially injurious to the property or improvements in such 

zone or district in which the property is located.  

The requested variance may be materially injurious to the property or the zone or district as 
the proposed home is nearer the wetlands than the 50-foot requirement.  
 
See analysis under standard number one. 
 

4. That the granting of such variance will not adversely affect the purpose or 

objectives of the master plan of the Township.  

The subject site is in the North Hamburg planning area of the Master Plan. This area of the 
Township is largely in a natural state and contains large areas of woodlands, wetland and 
wildlife habitat. The wetlands that are located on this property are part of the Hay Creek 
wetland area. Future development of any kind in areas surrounding wetlands could 
significantly impact wetland resources. Therefore, developers and community leaders should 
evaluate viable alternatives to avoid the impact. They also contribute significantly to the 
aesthetic character of the community. As the Master Plan states, wetlands are 
undevelopable, the open areas should remain natural. The proposed request would 
adversely affect the purpose or objectives of the Master Plan.  
 

5. That the condition or situation of the specific piece of property, or the intended use 

of said property, for which the variance is sought, is not of so general or recurrent 

a nature.  
There is no condition or situation of the subject site that is not of so general or recurrent a 
nature that the proposed dwelling cannot comply with the 50-foot wetland setback 
requirement. The site could accommodate a compliant new dwelling unit. The wetlands 
setback applies to all properties in Hamburg Township.  

 
6. Granting the variance shall not permit the establishment with a district of any use 

which is not permitted by right within the district.  

The use of the site is zoned for single-family residential and the requested variance 
would not change the use. 
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7. The requested variance is the minimum necessary to permit reasonable use of the 

land. 
 
The Applicant has created a practical difficulty where one does not exist. Moving the home’s 
location would allow for the 50-foot wetland setback protection, the same size dwelling, 
future development without a variance, and no variance for the new home.  
 

 
“Practical difficulty” exists on the subject site when the strict compliance with the Zoning Ordinance 
standards would render conformity unnecessarily burdensome (such as exceptional narrowness, 
shallowness, shape of area, presence of floodplain or wetlands, exceptional topographic conditions) 
 
Recommendation  
Staff recommends the ZBA open the public hearing, take testimony, close the public hearing, 
evaluate the proposal for conformance with the applicable regulations, and deny or approve the 
application. In the motion to deny or approve the project the ZBA should incorporate the ZBA’s 
discussion and analysis of the project and the findings in the staff report.  The ZBA then should 
direct staff to prepare a memorialization of the Board’s decision that reflects the Board’s action to 
accompany the hearing minutes and to be reviewed and approved at the next ZBA hearing. 
 
 
Denial Motion:   
Motion to deny variance application ZBA 19-002 at vacant property on Kice Drive (TID 15-07-300-
071) to construct a 3,578-square foot dwelling with a 1,139-square foot attached garage. The 
dwelling will have a 27-foot setback from a regulated wetland and the garage will have a 45-foot 
setback from a regulated wetland (50-foot setback from a regulated wetland required, Section 
9.9.3.B.). The variance does not meet variance standards one, two, three, four, five or seven of 
Section 6.5. of the Township Ordinance and a practical difficulty does not exist on the subject site 
when the strict compliance with the Zoning Ordinance standards are applied as discussed at 
tonight’s hearing and as presented in the staff report.  The Board directs staff to prepare a 
memorialization of the ZBA findings for the project. 
 
 
 
Exhibits 
Exhibit A: Application materials (site plan too large to include in digital packet) 
Exhibit B: ASTI Wetland Delineation Report 
Exhibit C: Email from Jeff Pierce 
Exhibit D: DPW Review  
Exhibit E: Staff drawn revised site plan 
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Email Address:

(w)_

Exhibit A



VARIANCE: A modification of the literal provisions of the zoning ordinance granted
when strict enforcement would cause undue hardship due to circumstances unique to
the individual property for which the variance is granted

VAR]ANCE STANDARDS:
A. Where, owing to special conditions, a literal enforcement of the provisions of this

Zoning Ordinance would involve practical difficulties, the Zoning Board of Appeals
shall have power upon appeal in specific cases to authorize such variation or
modification of the provisions of this Zoning Ordinance with such conditions and
safeguards as it may determine, as may be in harmony with the spirit of this Zoning
Ordinance and so that public safety and welfare be secured and substantial justice
done. No such variance or modification of the provisions of this Zoning Ordinance
shall be granted unless it appears that, at a minimum, the applicant has proven a
practical difficultv and that all the following facts and conditions exist:
1. That therc arc exceptlonal or extraordinary clrcumstances or conditions

applicable to the property lnvolved that do not apply generally to other
propertles in the same dlstrict or zone.

2. That such varlance ls nec€ssary for the preservation and enioyment of a
substantial property right possessed by other property ln the same zone
and vlclnlty. The posslbllity ot lncreased flnanclal return shall not be
deemed sufflclent to warrant a varlance.

3. That the granung of euch variance or modlflcatlon will not be materially
detrimental to the publlc weltare or materially lnlurlous to the property or
improvements in such zone or distrlct in whlch the property is located,

4. That the granting ot Euch varlance will not adversely aftect the purpose or
obiectives of the master plan of the Township.

5. That the conditlon or sltuation o, the speciflc plece of property, or the
intended use of sald property, for which the varlance ls sought, is not of so
general or recurrent a naturc.

6. Granting the variance shall not permlt the Btablishment with a dietrict of
any use which is not permitted by rlght wlthin the district;

7. The requested varlance ls the mlnlmum necessary to permit reasonable
use o, the land,

B. For the purpose of the above, a "oractical difficultv" exists on the subject land when
the strict compliance with the Zoning Ordinance standards would render conformity
unnecessarily burdensome (such as exceptional narrowness, shallowness, shape of
area, presence of floodplain or wetlands, exceptional topographic conditions), and
the applicant has proven all of the standards set forth in Section 6.5 (c) (1) through
(7). Demonstration of oractical difficultv shall focus on the subject property or use of
the subject property, and not on the apolicant personallv.

C. ln consideration of all appeals and all proposed variations to this Zoning Ordinance,
the Zoning Board of Appeals shall, before making any variations from this Zoning
Ordinance in a specific case, determine that the standards set forth above have
been met, and that the proposed variation will not impair an adequate supply of light
and air to adjacent property, or unreasonably increase the congestion in public



streets, or increase the danger of fire or endanger the public safety, or unreasonably
diminish or impair established property values within the surrounding area, or in any
other respect impair the public health, safety, or welfare of the inhabitants of the
Township.

VARIANCE APPLICATION CHECKLIST:
(8) sets of plans must be submitted. The sets are for the individual use of the Zoning
Board members and the Township's records. None will be returned to vou. The Land
Use Permit will not be released until three (3) final construction blueprints and three (3)
copies of your site plan are submitted which have been prepared according to the
variances granted and conditions imposed at the appeals meeting.

V l. Zoning Board of Appeals Appllcation Form
All Drawing should have a north anow and be to scale

_ 2. Site Plan with tollowlng inrormatlon:
a) Location and width of road (s) and jurisdiction (public or private

road).
b) Location and dimensions of existing/proposed construction.
c) Dimensions, designation, and heights of existing structures on

property clearly marked.
d) Dimensions of property.
e) Location and dimensions of required setbacks
0 Measurement from each side of existing and proposed structure to

the property lines.
g) All easements
h) Any bodies of water (lake, stream, river, canal) with water body

name.
i) Distance from any body of water.
j) Septic Tank and Field, Sewer Tap (Grinder pump), Water Well
k) All areas requiring variances clearly marked with dimensions and

amount of variance requested.
l) Any outstanding topographic features that should be considered

(hills, drop-offs, trees, boulders, etc.).
m) Any other information which you may feel is pertinent to your

appeal.
n) lf the variance is to a setback requirement a licensed professional

stamp shall be on the site Plan.

3. Prellmlnary sketch plans may be submitted for the Appeal in lieu of final
construction drawings.

a) Elevation:
i. Existing and proposed grade;
ii. Finished floor elevations
iii. Plate height
iv. Building height



v. Roof Pitch
b) Floor plans:

i. Dimension of exterior walls
ii. Label rooms
iii. Clearly identify work to be done
iv. Location of floor above and floor below

c) All other plans you may need to depict the variance. (grading plans,
drainage plans etc.....)

4. Proof ol Ownership: lnclude one of the following:
a) Warranty Deed - showing title transaction bearing Livingston

County Register of Deeds stamps
b) Notarized letter of authorization from seller of property giving the

purchaser authorization to sign a Land Use Permit

VARIANCE PROCESS:

Once a oroiect is submitted:
The Zoning Administrator will review your submittal to make sure you have submitted a
complete set of project plans (1 week if complete).

Once the oroiect has been deemed molete bv the Zonino Administrator
The project will be scheduled for a Zoning Board of Appeals (ZBA) hearing. (ZBA
hearing are held of the second Wednesday of each month) Yout Project will need to be
deemed complete by the Zoning Administrator a minimum of three (3) weeks prior to a
hearing in order to be schedule for that hearing.

A public hearing notice stating all appeals for a given date will be published in the
Tuesday Edition of the Livingston County Daily Press & Argus fifteen (15 days) prior to
the date of the hearing.

At the ZBA Meetinq
1. You or your representative (lawyer, builder, contractor, relative, friend) must

attend.
2. Appeals are taken in order of submission.
3. Unless your appeal is tabled due to lack of information, insufficiency of drawings,

etc., you will know the disposition of the appeal at the meeting before you leave,
4. No Land Use Permits will be available for pick up on the nlght of the

meeting, so please do not ask the Zoning Administrator lor them that night,

{

Once the proiect has been schedule for a ZBA hearinq:
All property owners within a three hundred (300) foot radius of the subject property shall
be notified of the date and time of the public hearing on your variance request and the
basic nature of your proposed project and variances being requested, and the owneis
name and address of the subject property. Notices will be sent on or before Fifteen (1 5)
days prior to the hearing date.



5. ln the event that the Zoning Board of Appeals does not orant your variance
request there will be no refund of the filing fee, as it pays for administration
costs, the member's reviewing and meeting time, and noticing costs in the
newspaper and for postage.

6. Rehearing requests may be charged $200.00 for postage and newspaper costs
in addition to the original $325.00 charge, at the discretion of the Zoning Board of
Appeals.

Once the oroiect has been aoDroved
You will need to submit a completed Land Use Permit, 3 sets of your final construction
blueorints and 3 copies of your site plan from which your p@ect will actually be
constructed before your Land Use Permit will be released._lf the Board has made
special conditions, they must be met before your Land Use Permit will be released.

lf the proiect is denied
Section 6.6.4 (C) of the Hamburg Township Zoning Ordinance states that a one (1) year
period must elapse before a rehearing of the appeal "except on grounds of newly
discovered evidence or proof of changed conditions found upon inspection by the Board
to be valid."

Section 6.7 of the Zoning Ordinance governs appeals to Circuit Court. lf you desire to
appeal the decision of the Zoning Board of Appeals, you need to contact your attorney
for filing appeals to Circuit Court.



.Srn c"tlachr) PO,J'
ZBA Case Number

18. Please explain how the project meets each ofthe following standards:
a) Thai there are exc€ptional or extraordinary circumstances or conditions applicable to the Eoperty involved thal do not apply

generally to other properties in the same district or zone.

c) That the granting of such variance or modification will not be materially detrimental to the public welfare or materially
injurious to the property or improvements in such zone or district in which the property is located.

d) That the granting ofsuch variance will not adve.sely affect the pupose or objectives ofthe master plan ofthe Township

e) That the condition or situation of the specific piec€ of property, or the intended use of said property, for which the va ance is
sought. is not ofso general or recurent a natue.

f) Granting the variance shall not pemit the establishmenl with a disrict ofany use utich is not permitted by right within the
district:

g) The requested variance is the minimum necessary to permit reasonable use ofthe land,

. I hereby certiry thd I am the owner ofth€ subject propefiy or have been authorized Io act on behalfofthe owne(s) and IhaI all ofthe
statements and attachments are true and corect to the best ofmy knowledge and belief
. I acknowledge that approval of a variance or y grants that which was pr€sented to the ZBA.
. I acknowledge that I have reviewed the Hambug Township Zoning Ordinance, The ZBA Application and the ZBA Checklist and

have submitted all of$e required information.
. I acknowledge that filing ofthis application grants access to the Tolvnship to conduct onsite investigation of thc property in order to
review this application.
. I understand that the hous€ or property must b€ marked with the sacet address clearly visible from the roadway.
. I understand that there will be a public hearing oo this item and that either ths property ol\.ner or appellants shall be in attendance at

thal hearing.
. I understand that a Land Use Permit is required prior to coostruction ifa variance is granted.
. I understand that any order ofthe ZBA permitting the erection alteration ofa building will be void after six (6) months, unless a valid
building permit is obtained and the project is started and proceeds to completion (Se€ Sec. 6.8 ofthe Township Zoning Ordinance).

Owner's gnature Date
4t/gilq

Appellant's Signature Datc

b) That such variance is necessary for the preservation and enjoyment of a substantial property right possessed by other property
in the same zone and vicinity. The possibility of increased financial retum shall not be deemed suffici€nt to warrant a variance.



18. Please explain how the project meets each of the tollowing standards

a) We have two regulated wetland on the property that are making it difficult to fit our
house, within the imposed setbacks, to allow for reasonable use of the property.

b) We are trying to keep the house centrally located on the property while preserving
as much of the natural habitat as possible.

c) This proposal is not detrimental to public welfare or any more inlurious to the
property than trying to build on a lot without regulated wetlands.

d) We are looking to fit the house on the property. The parcel will remain residential in
use.

e) We are asking for a 27 .1 tool vatiance to fit our house per the plot plan.
f) Residential house on residential property.
g) This variance is required to fit the house on the property.
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Mailing Addressl
P.O. Box 2l60
Brighton, Ml 48116-2160

800 39SASTI
Fax: 810.225.3800

www.asti-env.com

January 15, 2019

Ms. Crystal Shuster
7713 Partridge Hill Drive
Brighton, MI 481 16

RE: Wetland Delineation and Juisdiclional Assessment and GPS Survey
Kce Road Property; Sidwell No. 15-07-300-017
Hamburg Township, Livingston County, Michigan
ASTI File No. 10930

Dear Ms. Shuster:

A site investigation was completed on January 11, 2019 by ASTI Environmental (ASTI) to
delineate wetland boundaries on the above-referenced parcel located along Kice Road,
south of Swarthout Road in Hamburg Township, Livingston County, Michigan (Property).
Two wetlands and one watercourse believed to be regulated by the Michigan Department
of Environmental Quality (DEQ) were found on the Property (see Figure 1 - GPS-
Surveyed Wetland Boundarles). Wetland boundaries, as depicted on Figure 1, were
located using a professional grade, hand-held Global Positioning System unit (GPS).

SUPPORTING DATA
The United States Geological Survey (USGS) Pinckney, Michigan 7.5'Quadrangle Map,
the USDA Web Soil Survey (WSS), the National Wetland lnventory Map (NW), the DEQ
Wetlands Map Viewer web site, and digital aerial photographs were all used to support
the wetland delineation and subsequent regulatory status determination. All reviewed
data indicated the presence of wetland over the majority of the Property. All reviewed
data also indicated Hay Creek to the south of the Property.

The WSS indicates the Property is comprised of the soil complexes of Fox sandy loam
(6-12% slopes), Fox-Boyer complex (12-18% slopes), Gilford sandy loam (0-2olo slopes,
gravelly subsoil), and Houghton muck (0-'l% slopes). Gilford sandy loam (0-2% slopes,
gravelly subsoil) and Houghton muck (0- 1olo slopes) are on the list Hydric Soils of
Michigan.

I nvesti g ation . Remed i a tion
Compliance . Restoration

10448 Citation Drive, Suite 100

Brighton, Ml 48116

Exhibit B
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FINDINGS
ASTI investigated the Property forthe presence of lakes, ponds, wetlands, and
watercourses. This work is based on MCL 324 Parl301 , lnland Lakes and Streams and
Part 303, Wetlands Protection.

The delineation protocol used by ASTI for this delineation is based on the US Army
Corps of Engineers' Wetland Delineation Manual, 1987, the Regional Supplement to the
Corps of Engineer Wetland Delineation Manual: Midwest Region, and related
guidance/documents, as appropriate. Wetland vegetation, soils, and hydrology
indicators were used to determine wetland boundaries.

Wetland A
Wetland A is a scrub/shrub wetland 0.60 acres in size on-site located in the northern
portion of the Property (see Figure 1). Dominant vegetation found within Wetland A
included silky dogwood (Cornus amomum), gray dogwood (Comus racemosa), pussy
willow (Sa/x discolor), and lake bank sedge (Carex lacustis). Soils within Wetland A
were mucky and are considered hydric because the criteria for a 2cm of muck matrix was
met. lndicators of wetland hydrology observed within Wetland A included observations of
surface water, ground water, and saturated soils.

Vegetation in the upland adjacent to Wetland A was dominated by black cherry (Prunus
serotina), white oak (Quercus a/ba), autumn olive (Elaeagnus umbellata), and annual
grass (Poa annnua). Soils in the upland adjacent to Wetland A were comprised of sandy
loams that did not exhibit hydric soils characteristics. No indicators of welland hydrology
were observed.

Wetland B
Wetland B is an emergent wetland 0.81 acres in size on-site located in the southern
portion of the Property (see Figure 'l). Dominant vegetation found within Wetland B
included lake bank sedge, tussock sedge (Carex strlcta), reed canary grass (Phalaris
arundinacea), and purple loosestrife (Lythrum salicaria). Soils within Wetland B were
mucky and are considered hydric because the criteria for a 2cm of muck matrix was met.
lndicators of wetland hydrology observed within Wetland B included observations of
surface water, ground water, and saturated soils.

Vegetation in the upland adjacent to Wetland B was dominated by black cherry, red oak
(Quercus rubra), and autumn olive. Soils in the upland adjacent to Wetland B were
comprised of sandy loams that did not exhibit hydric soils characteristics. No indicators
of wetland hydrology were observed.

Wetland Delineaion
Kice Road Propefty, Hambug TW., Livingston Co., Ml
ASTI File No. 10930
Page 2 of 3

It is ASTI's opinion that Wetland A is regulated by the DEQ under Part 303 because it is
within 500 feet of Hay Creek to the south. Hay Creek exhibited defined channel bed and
banks and was flowing on the day of the site inspection and thus, meets the definition of
a stream under Part 301 .
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It is ASTI's opinion that Wetland B is regulated by the DEQ under Part 303 because it is
directly connected to Hay Creek, which meets the definition of a stream under Part 301 .

Wetland Flaqqinq
Wetland boundaries were marked in the field with day-glow and black striped flagging
and numbered as follows:

Wetland A = A-1 through A-12 Wetland B = B-1 through B-13

All wetland boundaries were located in the field by ASTI with a professional grade GPS

SUMMARY
Based upon the data, criteria, and evidence noted above, it is ASTI's professional
opinion that the Property contains two wetlands (Wetlands A and B) and one
watercourse (Hay Creek) regulated by the DEQ. However, the DEQ has the final
authority on the extent of regulated wetlands, lakes, and streams in the State of
Michigan.

Attached are Figure 1, which shows the GPS-surveyed wetland boundaries on the
Property, and completed US Army Corps of Engineers (ACOE) Wetland Data Forms

Thank you for the opportunig to assist you with this project. Please let us know if we can
be of any further assistance in moving your project forward.

Cordially,

ASTI ENVIRoNMENTAL

hr*(/kt:---- .-
Kyle Hottinger
Wetland Ecologist
Professional Welland Scientist #2927

Dianne C. Martin
Vice President
Professional Wetland Scientist #13'13

Attachments:

Vlletlad Delineathn
Ki@ Road Pm$fty, Hambutg lW., Livingston co.' Ml

ASTI Fib No. 10930
PagE 3 ol3

Figure 'l - GPS-SUrveyed Wetland Boundaries
Completed ACOE Wetland Data Forms



' lt isAST|'s opinion that this wetland is likely to b€ regulated by the DEQ.
This map does not imply an offcialopinion by th6 DEO nor is at legally binding

Wetland Delineation Completed: January 11, 2019
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Projecvsite: Kice Road Prope dy - Sidwell No 15-07-300-017 City/County: Hamburg Twp-Livingston Sampling Dater 1-11-19

Applicanvowner: CrystalSchuster State: Ml Sampling Poini UPAs

lnvestigato(s) : ASTI-KAH Sedion. Township, Range: Sec 7 Tl N R5E

Landfom (hillside, terrace, etc.): slope Local relief (concave, convex, none): convex

Slope (%): 3-5 Lati Long Datum

Soil N,lap unit Name: Fox sandy loam (6-12% slopes) N\M classilicalion: PSSl C

Hydrophytic Vsgetetion Present?

Hydric Soil Present?

Wetland Hydrology Present?

Yes

Yes

Yes

No

No

No

x
x
x

Is the Sampled Area
within a Wetland? Yes No X

Remarks:

Upland adjac€nt to Wetland A at ffag A5

VEGETATION - Use scientific names of plants.

Tree Stratum (Plot size: 30' )

Absolute Dominant
o/oCover Species?

25 Yes

lndicator
Status

1

2

3

4

Quercus alba FACU

Prunus serctina 15 Yeg

Yes

FACU

Acer negundo 15 FAC

55 =TotalCover
Saplinq/Shrub Stratum (Plot size: 15' )

1

2

3

4

Juniperus wginiana

Elaeagnus umbellata

No FACU

75 Yes UPL

80 =TotalCover

Herb Stratum (Plot size

1.

2

4.

6.

7.

8.

9.

10

Poa annua 70 Yes FACU

Phalaris arundina@a 15 No FACW

Daucus carola 10 No UPL

Woodv Vine Stratum (Plot slze: 15' )

1

2

=TotalCover

Oominance Test worksheet:

Numb€r of Dominant Species That
Are OBL, FACW, or FAC: 1 (A)

Total Number of Dominant Species
Across All Strata: 5 (B)

Percent of Dominant Species That
Are OBL, FACW, or FAC: 20 o% (NB)

Prevalence lndex worksheet

Total % Cover ol Muftiply by

OBL species ___j_ x 1 =

FAcwspecies 15 x2=
FAC species ___f9__ , g =
FACU species 115 x 4 =
UPL species ___-9!__ r S =

Column Totals: 230 (A)

Prevalence lndex = B/A =

0

30

45

460

425

960 (B)

417

Hydrophytic Vegetation lndicators :

_ 1 - Rapid Test for Hydrophytic Vegetation

_2 - Dominance Test is >50%

3 - Prevalence lndex is <3.01

4 ' Morphological Adaptations' (Provide supporting

dala in Remarks or on a separate sheet)

_ Problematic Hydrophytic Vegetationl (Explain)

llndicatoF of hydric soil and wetland hydrology must
be present, unless disturbed or problematic.

Hydrophytic
Vegetation
Present? No xYes

Remarks: (lnclude photo numbers here or on a sepa.ate sheet.)

US Army Corps of Engineers Midwest Region - Version 2.0

WETLAND DETERMINATION DATA FORM - Midwest Region

Are clamatic / hydrologic conditions on the site typicalfor this time oryeaa Yes x No_ (tfno, explain in Remarks.)

Are Vegetation_ , Soil_ , or Hydrology_ significantly disturbed? Are 'Normal Circumstances" present? Yes x No_
Are Vegetation_, Soi,_, or Hydrology_ naturally problematic? (lf needed, explain any answers in Remarks.)

SUMIIIARY OF FINDINGS - Attach site map showing sampling point locations, transecta, important features, etc.

95 =TotalCover



sotL Sampling Point: UPAs

Profile DBcriptlon: (Do3cribe to tho d6pth ne€ded lo document the indicator or confim the abconco of indicatoB,)
Depth Matrix Redox Features
(inches)

1-14

Color (moist) %

'r oYR 3,/3 100

Color (moist) % Typel Loc'? Texture

Loamylcbyey heavy 6andy loam

lType: 
C=Concentration, D=Depletion, RM=Reduced Matrix, Ms-Masked Sand crains 2location: PL=Pore Lining, M=Matrix.

Hydric Soll lndlcatorr:

_Hlstosd(41)
_Histic Epipedon (A2)

_ Biack Histic (A3)

_ Hydrogen Sullde (A4)

_ St.atified Layers (A5)

_2 cm Muck (410)

_ O€pleted Below Dark Surfuce (A1'l)

_Thick Dark Surhco (A12)

_Sandy Mucky Mineral (S1)

5 cm Mucky Peat or Peat (S3)

Sandy Gleyed Matrix (94)

Sandy Redox (S5)

Stripped Matrix (SO)

Dark Surface (S7)

Loamy Mucky Mineral (F'l)

Loamy Gleyed Matrix (F2)

Deplet€d Matrix (F3)

Redox Dark Surface (F6)

Depleted Daft Surtuce (F7)

Redox Oepressions (F8)

lndicators for Problematic Hydric Soilss:

_Coast Prairie Redox (A16)

_ lron-Manganese Masses (F12)

_ Red Parent Material (F2'l)

_Very Shallow Dark Surfacs (F22)

_Otier (Explain in Remarks)

3lndicators of hydrophytic vegelatlon and

wetland hydrology must b€ presant,

unless disturbed or problematic.

R6trictivs Layer (it qbaerved):

Type: none

Oepth (inches): Hydric Soil Prssent? Yea No x

Wetland ttydrology lndicators:
Primerv lndi.ztors /minimum of one is renx check allthat aoolv) Secohdarv lndicators (minimum of two reouked)

_Surface Soil Cracks (86)

_Drainage Patterns (B'10)

_ Dry-Season Water Tabl€ (C2)

_Craytuh Burrows (CB)

_Saturation Visible on Aerial lmagery (C9)

_Stunted or Stressed Plants (Dl)

_ Geomorphic Position (D2)

FAc-Neutral Test (D5)

_ Surface Waler (41)

_High Water Tabl€ (A2)

_ Saturation (43)

_water Marks (41)

_ Sediment DepGits (82)

_ Drift DeposiB (83)

_Algal Mat or C.ust (84)

_ lron DeposiB (85)

_lnundation Vlshle on Aerial lmagery (87)

_ Sparsely Vegeteted Concave Surtaco (BB)

_ WateFsrtained LEav6 (Bg)

_Aquatic Fauna (B13)

_ True Aqualic Plants (B1 4)

_ Hydrogen Sumde Odor (C1)

_Oxidized Rhizospheres on Living Roots (C3)

_ Presence of Reduced lron (C4)

_ Recent lron Redudion in Tilled Soils (C6)

_Thin Muck Surface (C7)

_ Gauge or Well Data (Ir9)

_OOre. (Explain in Remarks)

Field Observationsi
Surface Water Present?

Water Table Present?

Saturation Present?

(includes capillary f.inge)

No

No

No

x Depth (inches):

Depth (inches):

D€pth (inches): Wetland Hydrology Present? Yeg No x

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous insFledions), if available

Remarks

HYDROLOGY

US Army Corps of Engineers Midwest Region - Version 2.0

Remarks

Remarks:

Yes _
Yes _
Yes _



WETLAND DETERMINATION DATA FORM - Midwest Region

Projec? Site: Kice Road Property - Sidwell No 15-07-300-017 City/Countyi HamburgTwp-Livingston SamplingDate: 1-11-19

ApplicanVOwner: Crystal Schuster State: Ml Sampling Point WETA5

lnvestigato(s): ASTI-KAH Seclion, Township, Range: SecTTlN R5E

Landform (hillside, terrace, etc.): depression Local relief (conc€ve, convex, none): concave

Slope (%)r 1-2 Lat Long Dat!m

Soil [4ap Unit Name: Fox sandy loam (6-12% slopes) NW classification: PSS'1C

Are climatic / hydrologic conditions on the site typical for this time ot year? Yes x No _ (lf no, explain in Remarks.)

Are Vegetation_, Soil_, or Hydrology_ significantly disturbed? Are 'Normal Circumstances' pressnt? Yes x No_
Are Vegetation_, Soil_, or Hydrology_ naturally problematic? (lf needed, explain any answers in Remarks.)

SUMMARY OF FINDINGS - Attach site map showing sampling point locations, transects, important features, etc.

Hydrophytic Vegetation Pros€nt?

Hydric Soil Present?

Wetland Hydrology Present?

Yes

Yes

Yes

x No

No

No

X

X

ts the Samplod Area
within a Wetland? Yes X No

Remarks:

Wetland A at frag A5

VEGETATION - Use scientific names of plants.

Tree Stratum (PIot size: 30' )

Absolute
% Cover

Dominant
Species?

Yes

lndicator
Status

1

2

3

4

5

Acet negundo 5 FAC

5 =TotalCover
Saolino/Shrub Stratum (Plotsize: t5' )

I
2

J

4

Comus amomun

Comus ncemosa

50 Yes FACW

15 No FAC

Frangula alnus 25 Yes FACW

Populus deltoides 10 No FAC

100 =TotalCove.
Herb Stratum (Plot size: 5' )

1.

2.

3.

4.

5.

6.

7.

8.

9.

10

Arcx bcustis 10 Yes OBL

Phalaris arundina(Ea 10 Yes FACW

Lythrum salicaria 10 Yes OBL

Onoclea sensibilis 10 Yes FACW

Typha latifolia 5 No OBL

45 =TotalCover
Woodv vine Stratum (Plot size: '15 )

1

2

=TotalCover

P.evalence lndex worksheet:
Tohl % Cover ot Muttiply by

OBL species ___19_ , t =

FAcwspecies 95 x2=
FAC species _!L_ , S =

FACU species 0 x4=
UPL species _ __9_ ,S=
Column Totals: 150 (A)

Prevalence lnder =B/A=

25

190

90

0

0

30s (B)

203

Hydrophytic Vsgetation lndicatoE:

_ 1 - Rapid Test for Hydrophytic Vegetation

X 2 - Dominance Test is >50%

l-3 - Prevalenoe lndex is 53.01

4 - Morphological Adaptations' (Provide supporting

data in Remarks or on a separate sheet)

_ Problematic Hydrophytic Vegetationl (Explain)

llndicators 
of hydric soil and wetland hydrology must

be present, unless disturbed or problomatic.

Hydrophytic
Vegetation
Present? Y93XNo

Remarksi (lnclude photo numbers here or on a separate sheet.)

US Army Corps of Engineers Midwest Region - Version 2 0

Oominance Test worksheet:

Number ot Dominant Species That
Are OBL, FACW orFAC: 7 (A)

Total Number of Dominant Species
Across Allstrata: 7 (B)

Percent of Dominant Species That
Are OBL, FACW, or FAC: 100.0% (A/B)



sotL
Profile Ooscription: (Describe to the depth nooded to document the indlcator or connrm th€ ab3ence of indicatoB.)
Depth Matrix Redox Features

Loc2 Texture Remafis

2A" + ot muck19YR 211 100

C=Concentration, D letion, RM=Reduced Matrix, [4s=Masked Sand crains

Muck

M=l'ratrix

o/o fypelColor (moist) % Color (moist)

2location: PL=Porg Lini

(inches)

1-28

Hydric Soil lndicators:
x Hlstosol(A1)

_ Histic Epipedon (42)

_ Black Histic (A3)

_Hydrogen Sutfid6 (A4)

_ Stratified Layers (A5)

X 2 cm Muck (A10)

_ Depleted Below Oark Surhce (A11)

_Thick Dark Surtace (A12)

_Sandy Mucky Mineral (Sl)

_5 cm Mucky Peat or Peat (S3)

_Sandy Gleyed Matrix (S4)

_ Sandy Redox (S5)

_ Stipped Matrlx (56)

_Da* Surhce (S7)

_Loamy Mucky Mineral (F1)

_Loamy Gleyed Matrjx (F2)

_ Depleted Matrix (F3)

_Redox Dark Surface (F6)

_ Depleted Dark Surface (F7)

Redox Depressions (F8)

lndicato6 ,or Problematic Hydric Soils

3lndicators of hydrophytic vegetation and

wetland hydrology must be present,

unless disturbed or problematic.

Coast Praarie Redox (A16)

lron-Manganese Masses (F12)

Red Parent Material (F21)

Very Shallow Oa* Sudace 1F22,

Other (Explain in Remarks)

Restrictive Layer (if observed):
Type: none

Oepth (inches) Hydric Soil Present? Yes X No

Remarks

x Su.fuce Water (Al)

x High Water Table (42)

x Saturation (A3)

_Water Marks (B1 )

_Sediment Deposits (82)

_ Orift Deposits (83)

_AlgalMat or Crust (B4)

_lron Deposits (85)

_ lnundatlon Visible on Aerial lmagery (B7)

Sparsely Vegetated Concave Surface (88)

_ Waterstained Leaves (89)

_Aquatic Fauna (B13)

_True Aquatic Plants (814)

_Hydrogen Sulfide Odor (Cl)

_Oxidized Rhizospheres on Living Roots (C3)

_ Presence of Reduced lron (C4)

_Recent lron Redudion in Tilled Soils (C6)

_Thin Muck Surface (C7)

_ Gauge or Wsll oata (D9)

_ O,ther (Explain in Remafis)

Secondary lndicators (minimum of two reouired)

_ Surface Soil Cracks (85)

_Drainage Patterns (B10)

_ Dry-Season Water Table (C2)

_Crayfish Burrows (C8)

_Saturatjon Visible on Aeriai lmagery (C9)

_Stunted or Stressed Plants (D1)

x Geomorphic Position (D2)

X FAc-NeutralTest (D5)

Wetland Hydrology lndicators:
Primary lndicators (manimum ofone is required: check allthat aDDlv)

wetland Hydrology Present? Yes XNo

Yes

Yes

Yes

Depth (inches)i 1

Depth (inches): 4

Depth (inches): 4

Field Observations:
Surface water Present?

Water Table Present?

Saturation Present?

No

No

No

includes capi e

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspeclions), if available

Remarks

HYDROLOGY

uS Army Corps of Enqineers Midwest Region - Version 2.0

Sampling Point: WETA5



WETLAND DETERMINATION DATA FORM - Midwest Region

ProjecUsite: Kice Road Property - Sidwell No 15{7-300-017 City/County: Hamburg Twp-Livingston Sampling Date: 1-11-19

Applicanvowner CrystalSchuster State: Ml Sampling Point: UPB5

lnvestigato(s): ASII-KAH Section, Township, Range: SecTTlN RsE

Slope (%): 2-4 Lat Long Datum

Soil Map Unit Name: Giford sandy loam (G2% slopes, gravelly subsoil) NW classificationr PSSlC

Are climatic / hydrologic conditions on the site typicalfor this time ofyear? Yes x No_ (lfno, explain in Remarks.)

Are Vegetation_ , Soil_, or Hydrology_ srgnificantly disturbed? Are 'Norma! Circumgtances" present? Yes x No _
Are Vegetation_, Soi _, or Hydrology_ naturally problematic? (lt needed, explain any answers in Remarks.)

SUMMARY OF FINDINGS - Attach site map showing sampling point locations, transects, important teatures, etc.

Hyd rophytic Vegetation Present?

Hyd.ic Soil Present?

Wetland Hydrology Present?

Yes

Yes

Yes

No

No

No

X

x
x

ls th€ Sampled Area
within a Wetland? Yes No X

Remarks:

Upland adjacent to Wetland B at flag 95

VEGETATION - Use scientiflc names of plants

Tree Stratum (Plot size: 30' )

Absolute
Vo Covet

Dominant
Species?

lndicator
Status

1

2

3

4

5

Quercus rubra Yes FAC IJ

Prunus serotina 20

55 =TotalCover
Saolino/Shrub Stratum (Plot size: 15' )
1

3.

4.

5.

Cornus amonum 5 No FACW

Elaeagnus umbellata Yes UPL

100 =TotalCover
Herb Stratum (Plot size: 5',

1.

2.

3.

4.

5.

6.

7.

8.

9.

10

Onoclea sensibilis 5 Yes FACW

Woodv V ne Stratun'l (Plot slze: 15' )

_l
=TotalCover

Dominanco T€st worksheet:

Number of Dominant Species That
Are OBL, FACW, or FAC:

Total Number ot Dominant Species
Across All Strata:

Percenl of Dominant Species That
Are OBL. FACW, or FAC:

I (A)

4 (B)

2s.0o/o INB)

Prevalence lndex worksheet:

Total % Cover of: lVultiply by

OBL species ____9_ x 1 =

FACW species 10 x 2 =
FAC species ____9_ x 3 =

FACU species 55 x 4 =
UPL species ___99_ * S =

Column Totals: 160 (A)

Prevalence lndex = B/A=

0

20

0

220

475

715 (B)

447

Hydrophytic Vegetation lndicators :

_'l - Rapid Test for Hydrophytic Vegetation

_2 - Dominance Test is >50%

3 - Prevalence lndex is 53.01

4 - Morphological Adaptations' (Provkle supporting

data in Remarks or on a separate sheet)

_Problematic Hydrophytic Vegetationl (Explain)

llndic.tors of hydric soiland wetland hydrology must
be present, unless distubed or probtematic.

Hydrophytic
Vegetatlon
Present? No xYes

Remarks: (lnclude photo numbers here or on a separate sheet.)

US Army Corps of Engineers Midwest Region - Version 2.0

Landform(hillside,terrae,etc,):%Localrelief(concave,convex,none):concave

Yes FACU

5 =TotalCover

1

2.



SOIL Sampling Point: UPB5

P.ofile Description (Degcribe to the depth needed to document the lndlcator or contirm the absence of indicato.s.)

Matrix Redox FeaturesDepth

(inches)

1-18

Color (moist) % color (moist) 7o Typel Loa'? Texture Remarks

10YR 4t2 100 Loenylcleyey heavy sandy ,oam

lType: 
C=Concentration, D=Depletion, RM=Reduced Matrix, Ms=Masked Sand Grains. 2Location: PL=Pore Lining, M=Matrix

Hydrlc Soil lndlcators:

_Histosol (A1)

_Histic Epipedon (A2)

_ Black Histic (43)

_ Hydrogen Sumde (A4)

_ Stratified Laye6 (A5)

_2 cm Mucl (A10)

_ Depleted Below Dark Surface (A11)

_Thick Dark Surface (412)

_ Sandy Mucky Mineral (S'1)

_5 cm Mucky Peat or Peat (S3)

Sandy Gleyed Matrix (S4)

Sandy Redox (S5)

Stripped Matrix (56)

Daft Surface (S7)

Loamy Mucky Mineral (F1)

Loamy Gleyed Matrix (F2)

Depleted Matrix (F3)

Redox Dark Surface (F6)

Depleted Dark Surface (F7)

Redox Depressions (F8)

lndicators for Problematic Hydric Solls3

_Coast Prakae Redox (416)

_ lron-Manganese Masses (F12)

_ Red Parent Material (F21)

_Very Shallow Dark Surface (F22)

Other (Explain in Remarks)

3lndicators of hydrophytic vegetation and

wetland hydrology must be present,

unless disturbed or problematic

Restrictive Layer (it observed)
Type: none

Depth (inches) Hydric Soil P.esent? Yes No X

Remarks

Wetland Hydrology lndicato6:
Primarv lndrcators (minimum of one is reouired: check allthat aoolv) SecoMarv Indicators (minimum of two reouired)

_Surtuce Soil Cracks (86)

_Drainage Patterns (810)

_Dry-Season Water Table (C2)

_ Crayfish Bunows (CE)

_Saturation Visible on Aerial lmagery (Cg)

_Stunted o. Stressed Plants (D1)

_Geomorphic Position (D2)

FAC-NeutralTest (D5)

_Surtuce Water (Al)

_High Water Table (A2)

_Saturation (A3)

_water Marks (81)

_ Sedirnent Deposits (82)

_ Drift Deposits (83)

_Algal Mat or Crust (84)

_ kon Deposits (85)

_ lnundallon Vlslble on Aerial lmagery (87)

_Sparsely Vegetated Concave Surface (B8)

_ Water-Staaned Leaves (89)

_Aquatic Fauna (813)

_True Aquatic Plants (B'14)

_Hydrogen Sulfide Odor (C1)

_Oxidized Rhizospheres on Living Roots (C3)

_ Presence of Reduced lron (C4)

_ Recent lron Reduction in Tilled Soils (C6)

_Thin Muck Surface (C7)

_Gauge or Well Oata (O9)

Other (Explain in Remarks)

Field Observations:
Surface Water Present?

Water Table Present?

Saturation Present?

(includes capillary fringe)

No

No

No

x Depth (inches)

Depth (inches)

Depth (inches) Wetland Hydrology Present? Yes No X

Describe Recorded Data (stream gauge, monitodng well, aerialphotos, previous inspeclions), ifavailable:

Remarks

HYDROLOGY

US Army Corps of Eng,neers Midwest Region - Version 2 0

Yes _
Yes _
YeS



WETLAND DETERMINATION DATA FORM - Midwest Region

Proiecl/Site: Kace Road Property - Sidwell No 15{7-300-017 City/County: Hamburg Twp-Livingston Sampling Datei 1-11-19

ApplicanVOwner: CrystalSchuster State: Ml Sampling Point: WETB5

lnvestigato(s): ASTI,KAH Section, Township, Range: Sec 7 T1N R5E

Slope (%): 1-2 Lat Long Datum

Soil Map Unit Name: Gilford sandy loam (0-2% slopes, gravelly subsoil) NWl classit,cation: PSSl C

Are climatic / hydrologic conditions on the site typical for this time ot year? Yes __I_ No _ (lf no, explain in Remarks.)

Are Vegetation_ , Soil_ , or Hydrology_ signmcantly disturbed? Are 'Normal Circumstances" present? Yes x No_
Are Vegetation_, Soil_, or Hydrology_ naturally problematic? (lf needed, explain any answers in Remarks.)

SUMMARY OF FINDINGS - Attach site map showing sampling point locations, transects, important features, etc.

Hydrophytic Vegetation Present?

Hydric SoilPresenl?

Wetland Hydrology Present?

Yes

Yes

Yes

X No

No

No

X

X

,s th6 Sampled Area
within a Wetland? Yes X No

Remarks:
Wetland B at f,ag 85

VEGETATION - Use scientific names of plants

Tree Stratum (Plot size: 30' )

Absolute

"/o covet
Dominant
Species?

lndicator
Status

1

2

3

4

5

=TotalCover
Saolino/Shrub Stratum (Plot sizer 15' )

1.

2.

3

4

5.

Corntt< amnmtm

Comus rcccnosa

5 Yes FACW

5 Yes FAC

'10 =TotalCover
Herb Stratum (Plot size

1. Phalatis arudinacca

5 )

10 No FACW

2. Care\ sticta 30 Yes OBL

5 No OBL

4.

5.

6.

7.

8.

9.

10

Ltthrum sdlicaia 15 No OBL

Carcx lacustis 40 Yes OBL

100 =TotalCover
Woodv Vhe Stratum (Plot size: '15' )

=TotalCover

Oominance Test worksheet:

Number of Dominant Species That
Are OBL, FACW, or FAC: 4 (A)

Total Number of Dominant Species
Across All Strata: 4 (B)

Percent of Dominant Species That
Are OBL, FACW, or FAC: 100.0% (A,/B)

Prevalence lndex worksheet

Total% Cover of: Multiply by

OBL species _-_.99_ x 1 =

FACW species '15 x 2 =
FAC species _-_.9__ , g =

FACU species 0 x4=
UPL species ____!_ x5=
Column Totals: 110 (A)

Prevalence lndex = B/A =

90

30

0

135 (B)

123

Hydrophytic Vegetation lndicators:

_1 - Rapid Test for Hydrophytic Vegetation

X 2 - Dominance Test is >50%

X 3 - Prevslen@ lndex is <3-01

-4 - Morphological Adaptationsl (Provide supporting

data in Remarks or on a separate sheet)

_ Problematic Hydrophytic Vegetationl (Explain)

llndicators of hydric soil and wetland hydrology must
be present, unless disturbed or problematic.

Hydrophytic
Vegetation
Present? Yes X No

Remarks: (lnclude photo numbers here or on a separate sheet.)

US Army Corps of Engineers Midwest Region - Version 2.0

Landform(hillSide,terrace,etc,:%Localrelief(concave,c4nvex,none):@ncave

3. Asclepias incamata

1.

2.



SOIL

Profile Description: (Describe to the depth needed to document the indicator or contirm the absence of indicators.)

Depth

(inches)

't-t6

Matrix Redox Features

Color (moist)

100

Color (moist) % Typel Loc2 Texture

Muck

Remarks

'toYR2/1

16-28 lOYR Z1 5 c Muc.k Prominent redox concentrations

28" + muck with trace marl

lType: C=Concentration, D=Depletion, RM=Reduced Matrix. MS=Masked Sand Graans. 2Location: PL=Pore Lining, M=[.,latrix

Hydric Soil lndicators:
x Histosol (A'l )

_Histic Epipedon (42)

_ Black Histic (A3)

_ Hydrogen Sumde (A4)

_Stratified Layers (A5)

X 2 cm Muck (A10)

_Depleted Below Dark Suriace (A11)

_Thick Dark Surface (A12)

_ Sandy Mucky Mineral (S1)

_5 cm Mucky Peat or Peal (S3)

Sandy Gleyed Matix (S4)

Sandy Redox (S5)

Stnpped Matrix (SO)

Dark Surface (S7)

Loamy Mucky Mineral (F1)

Loamy Gleyed Matrax (F2)

Depleted Matrix (F3)

Redox Dark Surface (FO)

Depleted Dark Surface (F7)

Redox Depressions (F8)

lndicators for Problematlc Hydric Soilss:

_Coast Prakie Redox (A16)

_ lron-Manganese Masses (F12)

_ Red Parent Material (F21)

_Very Shallow DaIk Surface (F22)

Other (Explain in Remarks)

3lndicators of hydrophytic vegetation and

wetland hydrology must be present,

unless disturbed or problematic.

R6trictive Layer (il observed):
Type: none

Depth (inches) Hyd.ic Soil P.esenl? Yes X No

Remarks

Wetland Hydrology lndicators:
Primary lndicators lminimum of one is reauired: check all that aoDlv) Secondarv lndicators (minimum of two required)

_ Surface Soil Cracks (86)

_Drainage Patterns (810)

_ Dry-Season Water Table (C2)

_Crayfish Burrows (CE)

_Saturation Visible on Aerial lmagery (C9)

_Stunted or Stressed Plants (Dl)
x Geomorphic Position (D2)

X FAc-NeutralTest (D5)

x Surface Water (A1)

x High Water Table (A2)

x Saturation (A3)

_ Water Marks (B'1)

_Sediment Deposits (82)

_ Drift Deposits (83)

_Algal Mat or Crust (Bl)

_ lron Deposits (85)

_ lnundation Visible on Aerlal Imagery (87)

_Sparsely Vegetated Concave Surface (B8)

_WateFstained Leaves (89)

_Aquatic Fauna (813)

_True Aquatic Plants (B14)

_ Hydrogen Sumde Odor (C1)

_Oxidized Rhizospheres on Living Roots (C3)

_ Presence of Reduced lron (C4)

_ Recent lron Redudion in Tilled Soils (C6)

_Thin Muck Surface (C7)

_Gauge or Well Oata (Og)

_Other (Explain in Remarks)

Field Observations:
Surface Water Present?

Water Table Present?

Seturetion Paesent?

(ancludes capillary lringe)

Yes

Yes

Yes

x No

No

No

Depth (inches): 3

Depth (inches): 3

Depth (inches)r 4 Wetland Hydrology Present? Yes X No

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspeclions), if available

Remarks:

HYDROLOGY

US Army Corps of Engineers lvlidwest Region - Version 2.0

Sampling Pointi WETB5

95 1oYR 8/1
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Brittany Stein

Flom:
Sent:
To:
Subject:

Pierce, Jeff (DEQ) < Piercej2@michigan.gov>
Tuesday, February L2,20L9 L:27 PM

Brittany Stein

RE: Kice Rd. - Wetland Setback Variance

Hi Britta ny,

Based on aerial imagery review, I don't see anything that would suggest that there are any issues with ASTI'S wetland
delineation. lt looks like the project will not propose any direct filling or construction within wetlands. Based on this, it
looks like no permit would be required from the DEQ under Part 303, Wetlands Protection.

Jeff Pierce

Water Resources Division, DEQ

Lansing District Office
525 W. Allegan Street
P.O. Box 30242
Lansing, Ml 48909

Phone: 517-416-4297 F AX: 517 -247-357 t

From: Britta ny Stein <bstein@ HAM BU RG.M l.US>

Sent: Tuesday, February 72,2OL9 L2:t7 PM

To: Pierce, Jeff (DEQ) <PierceJ2@michigan.gov>

Subject: Kice Rd. - Wetland Setback Variance

Jeff,

We have a potential ZBA (Wetland Setback - 50 ft. required) application coming to us for a March 13th ZBA hearing
requesting a reduced setback from the wetlands. I have attached the information that I have so far for this property on
Kice Rd. (4715-07-300-071). Are you able to tell me if the proposed home would have direct impact or require a DEQ

Perm it?

Let me know if you have questions, or give me a call if you would like

Th an ks,

Brittany Stein
Hamburg Township, Zoning Coordinator
(8101 222-t166

1

Exhibit C



Hamburor>
Pownsh

o gta:ol ptoce to grow
10405 Merrill Road r P O Box 157
Hamburg, Ml 48139
Phone: 810.231.1000 . Fax: 810.231.4295
www hamburg mi.us

DPW/UT!LITIES DEPT. REV!EW

I have reviewed ZBA Case #
following:

ZBA19-002 located at Kice Drive (Vacant) and offer the

[X] The parcel is!q!on sewers.

[ ] The parcel is serviced by the Hamburg Township Sanitary Sewer System (HTSSS).

The homeowners are requesting a variance to allow for the construction of a 3,578 sq.

foot dwelling with a 1,139 sq. foot attached garage that will encroach into the required
50-foot setback from a regulated wetland.

The property will have an individual on-site sewage disposal (septic) system to serve the
home. There is no municipal sanitary sewer system in this area of the Township.

I

The Utilities Department has no objections to the request for variance.

The property owner or Builder must contact Miss Dig at 1-800-482-7777 at least 3 days prior to
any digging or excavation work to confirm the location of any utility locations.

Dated: March 1st 7079

Respectfully submitted,

Brittany pbell
Hambu nship Utilities Coordinator

Exhibit D
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AGENDA ITEM:  7b 

TO: Zoning Board of Appeals 
(ZBA) 
 

FROM: Amy Steffens, AICP 
Zoning Administrator  

HEARING 
DATE: 

 

 
March 13, 2019 

SUBJECT: 
 

ZBA 19-003 
 

PROJECT 
SITE: 

 

3574 Windwheel Pointe 
(TID 15-32-102-040) 
 

APPLICANT/
OWNER:  

Joan Fitzgibbon 

  
AGENT: Chris Childs, Tri-County  

Builders 
  

  

Request: Variance request to construct a 336-square foot enclosed sunroom over an 
existing patio.  The sunroom will have an 8-foot west rear yard setback (30-foot 
rear yard setback required, Section 7.6.1.).   

    
Site description and history 
 
The subject site is an 8,146-square foot parcel improved with a 2,280-square foot dwelling, 
including the attached 616-square foot garage. The site fronts onto Windwheel Pointe to the 
east; Whitewood Lake is to the west, and single-family dwellings are to the north and south. 
 
If approved, the variance request would allow for the construction of a 336-square foot enclosed 
sunroom over an existing patio.  The sunroom would have an eight-foot west rear yard setback 
where a 30-foot rear yard setback would be required per Section 7.6.1. 
 
The subject structure is mapped within FEMA’s 1 percent floodplain.  Hamburg Township 
participates in the National Flood Insurance Program (NFIP).  Proper enforcement of the building 
code standards is a prerequisite of the community’s participation in the NFIP.  In NFIP 

Zoning Board of Appeals 
Staff Report 

 



 

2 

communities, flood insurance must be purchased as a condition of obtaining a federally insured 
mortgage in federally identified 100-year floodplain areas.  Insurance rates can be very high for 
new construction if the lowest floor elevation standards are not met.  FEMA has issued a LOMA, 
removing the structure from the SFHA, but it is not clear if the LOMA was issued before or after 
the existing raised patio was installed.  Prior to issuance of a building permit, an elevation 
certificate would be required to ensure that any improvements would meet the floodplain 
development standards of Hamburg Township (Section 9.6.). 
 
The subject site appears to be over the maximum permitted lot coverage of 35 percent for 
structures and 40 percent for impervious surfaces.  Prior to issuance of a land use permit for any 
further development on the subject site, lot coverage percentages should be provided, and if 
necessary, an engineered drainage plan submitted (Section 7.6.1.fn7).   
 
 
Standards of Review  

 

The Zoning Board of Appeal’s (ZBA) decision in this matter is to be based on the findings of 
facts to support the following standards.  The applicable discretionary standards are listed below 
in bold typeface followed by staff’s analysis of the project as it relates to these standards. A 
variance may only be granted if the ZBA finds that all of the following requirements are met. 
 
1. That there are exceptional or extraordinary circumstances or conditions applicable to 

the property involved that do not apply generally to other properties in the same 

district or zone.  

The subject site is a typical waterfront lot, located within a platted subdivision; the plat 
indicates the lot runs to the water's edge.  The applicant believes that because the plat 
specifies that the lot runs to the water’s edge, the rear yard setback from the property 
boundary would not apply.  However, the rear lot line as shown on the plat has 
been interpreted both by previous zoning administrators and the ZBA to be the point from 
which the rear yard setback is determined.  If the Planning Commission or Zoning Board of 
Appeals wishes to apply only the 50-foot setback from the ordinary high water mark (OHM), 
and not the 30-foot rear yard setback, staff should be directed as such.  What is under 
consideration by the ZBA with the current request is a setback from the platted rear lot line. 
The picture on the following page shows the existing setbacks from the property lines for 
adjacent properties.  If approved, the sunroom would encroach farther into the rear yard than 
surrounding properties.  The edge of water is approximately 20 feet from the rear lot line and 
could be considered an exceptional or extraordinary circumstance of the subject site that 
would mitigate the visual impact of the encroachment into the rear yard of the proposed 
sunroom.   
 



 

3 

 
 

2. That such variance is necessary for the preservation and enjoyment of a substantial 

property right possessed by other property in the same zone and vicinity. The 

possibility of increased financial return shall not be deemed sufficient to warrant a 

variance.  
Property rights are not advanced based on a single proposed site plan or architectural 
design.  The property is currently zoned, developed, and used for residential purposes 
and complying with the required setbacks would not deny the property's continued 
residential and riparian uses.  Given the way the site was developed, the site cannot 
accommodate any further development to the rear of the dwelling without the granting of a 
variance. However, there is room for additional enclosed living space on the front of the 
dwelling.   
 

3. That the granting of such variance or modification will not be materially detrimental to 

the public welfare or materially injurious to the property or improvements in such zone 

or district in which the property is located.  
See analysis under standard number two.   
 

4. That the granting of such variance will not adversely affect the purpose or 

objectives of the master plan of the Township.  
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The subject site is located in the North Chain of Lakes planning area of the township’s 
Master Plan. This planning area is closing tied to lake waterfronts and envisions continued 
waterfront residential designation to minimize development pressure on the waterfronts.   

 
5. That the condition or situation of the specific piece of property, or the intended use 

of said property, for which the variance is sought, is not of so general or recurrent a 

nature.  
This is a situation of the subject site that is not of a recurrent nature.  A setback from the 
rear property boundary line applies to all development on every parcel in Hamburg 
Township.  The platted lot line is used to determine only the setback line, not riparian 
rights or access or the land encompassed by property rights.   
 

6. Granting the variance shall not permit the establishment with a district of any use 

which is not permitted by right within the district. 

The property is currently used for single-family residential use and the use will not change 
if the proposed variance request is granted. 

 
7. The requested variance is the minimum necessary to permit reasonable use of the 

land. 

An enclosed sunroom that encroaches farther into the rear yard setback than the adjacent 
properties is not the minimum necessary to permit reasonable use of the land.  An 
unenclosed covered patio would be less impactful that an enclosed sunroom.  As stated 
above, however, the fact that the top of the water is about twenty feet from the property 
boundary could help mitigate any visual impact of the encroachment into the rear setback. 
  

 

Recommendation  
Staff recommends the ZBA open the public hearing, take testimony, close the public hearing, 
evaluate the proposal for conformance with the applicable regulations, and deny or approve the 
application. In the motion to deny or approve the project the ZBA should incorporate the ZBA’s 
discussion and analysis of the project and the findings in the staff report.  The ZBA then should 
direct staff to prepare a memorialization of the Board’s decision that reflects the Board’s action to 
accompany the hearing minutes and to be reviewed and approved at the next ZBA hearing. 
 
Approval Motion: 
Motion to approve variance application ZBA 19-003 at 3574 Windwheel Pointe to allow for the 
construction of a 336-square foot enclosed sunroom over an existing patio.  The sunroom will have 
an 8-foot west rear yard setback (30-foot rear yard setback required, Section 7.6.1.). The variance 
does meet variance standards one through seven of Section 6.5. of the Township Ordinance and a 
practical difficulty does exist on the subject site when the strict compliance with the Zoning 
Ordinance standards are applied as discussed at tonight’s hearing and as presented in the staff 
report.  The Board directs staff to prepare a memorialization of the ZBA findings for the project. 
 
 



 

5 

Denial Motion:   
Motion to deny variance application ZBA 19-003 at 3574 Windwheel Pointe to allow for the 
construction of a 336-square foot enclosed sunroom over an existing patio.  The sunroom will have 
an 8-foot west rear yard setback (30-foot rear yard setback required, Section 7.6.1.).  The variance 
does not meet variance standards one, two, three, five, and seven of Section 6.5. of the Township 
Ordinance and a practical difficulty does not exist on the subject site when the strict compliance with 
the Zoning Ordinance standards are applied as discussed at tonight’s hearing and as presented in 
the staff report.  The Board directs staff to prepare a memorialization of the ZBA findings for the 
project. 
 
Exhibit A:  Application Materials (including project plans) 
Exhibit B:   Utilities review letter  

 



 
 
 
 
 

DPW/UTILITIES DEPT. REVIEW 
 
I have reviewed ZBA Case #         ZBA19-003         located at  3574 Windwheel Pointe Dr.   and 
offer the following: 
 
[   ]  The parcel is not on sewers.  
 

[X]  The parcel is serviced by the Hamburg Township Sanitary Sewer System (HTSSS). 
 

• The property owner is requesting variance to construct a 336 sq. foot enclosed sunroom 
over and existing patio.   

 

• The grinder pump station and sewer service lateral are located on the northeast side of 
the property.  The sewer service lateral was installed underneath some existing 
landscaping (see attached sketch). 
 

• Based on the “as-built” drawing for the grinder pump station and sewer service lateral 
locations, the requested variance to construct the enclosed sunroom will not interfere 
with the sanitary sewer structures.   

 

• The DPW/Utilities Department has no objections if this variance is granted.    
 

• The property owner or Builder must contact Miss Dig at 1-800-482-7171 at least 3 days 
prior to any digging or excavation work to confirm the location of the sewer and other 
utility locations. 
 
 
 

Dated:     March 1st, 2019       
 
 
Respectfully submitted, 
 
      
Brittany K. Campbell 
Hamburg Township Utilities Coordinator 
 
 
 
 

10405 Merrill Road ♦ P.O. Box 157 
Hamburg, MI  48139 
Phone:  810.231.1000  ♦ Fax:  810.231.4295 
www.hamburg.mi.us 



 The proposed enclosed sunroom will not pose any issues with the existing location of grinder 
pump station and/or service lateral. The Utilities Department has no objections to the request 
for variance. 
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Hamburg Township 

Zoning Board of Appeals Minutes 

Hamburg Township Board Room 

Wednesday, February 13, 2019 Minutes 

7:00 P.M. 

1. Call to order:

The meeting was called to order by Chairperson Priebe at 7:00 p.m. 

2. Pledge to the Flag:

3. Roll call of the Board:

Present: Auxier, Neilson, Priebe, Rill & Watson,  
Absent:  Bohn 
Also Present:  Amy Steffens, Planning & Zoning Administrator & Brittney Stein, Zoning Coordinator 

4. Correspondence:  None

5. Approval of Agenda:

Motion by Auxier, supported by Watson 

To approve the agenda as presented 

Voice vote:  Ayes:  5 Nays:  0 Absent:  1 MOTION CARRIED 

6. Call to the public:

Chairperson Priebe opened the hearing to the public for any item not on the agenda.  There was no response. The 
call was closed. 

7. Variance requests:

ZBA 2019-001  
Applicant: Stephen and Deborah Nash  
Location: Downing Drive Hamburg MI 48139  
Parcel ID: 15-28-402-010  
Parcel owner: Greg and Kimberly Attwood  
Request: Appeal of Zoning Administrator’s issuance of land use permit 18- 0584 that would permit the 
installation of 70 linear feet of a six-foot tall fence at parcel 15-28-402-010. 
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Mr. Stephen Nash, applicant, made the following statement: In some areas, building a “spite wall” is prohibited 
because of the doctrine of abuse rights.  In Michigan, the law has been settled since at least 1895.  A right ends 
where an abuse begins.  The free standing construction for the Atwood vacant property located across from 4831 
Downing Drive is in a secure neighborhood where crime is nearly non-existent.  Yet, the developers of that site 
needlessly began construction of a six-foot high by 70 foot long solid white plastic wall that invites urban blight 
into this otherwise natural setting and intentionally blocks the lake views of existing neighboring homes that have 
been enjoying that view for centuries.  How do we know that the wall is being erected for malicious purposes?  
Look to the representations in the permit application.  The developers represented that the fence was a 42 inch 
open split rail design to be open on all sides and allow complete visibility of adjacent properties.  If the developer 
had a legitimate purpose, there would not be a need for deception.  They represented that the fence would be the 
same or similar to other decorative fences that can be seen throughout the neighborhood.  What they actually 
installed was quite different.  This is an important distinction for this particular community because other owners 
of properties do not block views.  They do not interfere with neighbor’s quiet enjoyment or decimate property 
values.  Such abuse is a prohibited public nuisance because it serves no legitimate purpose to the developer and it 
unreasonably interferes with the use and enjoyment of existing property owners.  Indian Gardens is a very unique 
community because even though Hamburg Township enjoys an abundance of natural resources, existing residents 
in Indian Gardens are like-minded people who agreed to covenants and restrictions that would ensure the legacy 
of Strawberry Lake and the Huron River for perpetuity.  Residents here protect and respect the natural 
environment and have developed a way of life that minimizes human intrusion to preserve natural habitat.  Their 
common understanding is as guardians of this natural beauty, residents have learned to cooperate and negotiate 
petty differences with respect for each other and for the unique way of life we have all come to enjoy.  No one 
who has risen from a night’s sleep to have a cup of coffee on their front deck while watching the geese, sandhill 
cranes and the ducks walk across the park would contemplate shutting off their neighbors from such enjoyment.  
Indian Gardens offers peace and tranquility with common community fire pits and children playing in the park in 
a setting of unparalleled harmony with natural splendor.  For over 100 years neighbors respected each other and 
the beauty nature brought to this unique community.  We ask that before you attempt to continue to endorse the 
land use permit for the white plastic barrier to separate the once undivided community, you re-visit your initial 
decision.  I urge you to stand where the Indian Gardens community stands, look out at the cove, the Huron river 
and the lake and consider just how many communities in America exist like this and how many people in the 
world who are not millionaires afford to give such a life to their families and their children.  I ask that before you 
permanently take this precious way of life away from the residents of our community, that you ask yourself to 
what end will it accomplish.  The answer is manifest; there is no legitimate purpose.  In your discretion as an 
individual and ZBA Board Member, sometimes all that needs to be done is to respect what has been accomplished 
by those that came before us.  We ask that you simply allow the residents of Indian Gardens to continue life on 
the lake as it has been without the intrusion of an unnecessary and monstrously conceived eyesore in the form of 
what is legally described as a “spite wall” and is outlawed in Michigan. 
 
Mr. Roger Meyers, Attorney for Mr. Nash presented a number of exhibits.  He stated that they are appealing the 
decision granting the land use permit for the construction of the fence.  The basis on which they are seeking to 
reverse the decision is Section 8.14.1 (f) of the Township’s Zoning Ordinance which provides that a fence shall 
not be erected where it would prevent or unreasonably obstruct the use of adjacent properties or use of an existing 
driveway or other means of access of adjacent properties.  The focal point of their appeal is that this fence would 
unreasonably obstruct the use of the adjacent property.  The question is what is the key element of the use of the 
Nash’s property and all of their neighbors?  The quintessential use of these properties is the natural, unobstructed 
views of the lake which has been enjoyed for hundreds of years.  He believes that it will be clear that the permit 
and construction of the fence will unreasonably obstruct the use of those properties.  He explained the notification 
to the property owner that they would pursue this course of action.  He gave a history of the Downing’s 
Subdivision and Indian Gardens plats.  He discussed the private restrictions that were imposed on the properties 
restricting the building of any boat house or plant any trees thereon so as to obstruct the view of the lake now or at 
any future time for any owners or occupants of property in said subdivision and a restriction that said no fence or 
building shall be erected on said premises and this shall be a perpetual restriction.  He stated that this entire area 
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was deed restricted for everyone’s benefit and against everyone’s property. He showed the continuation of the 
deed restrictions that had been in place since the 1930s.   
 
Mr. Meyers reviewed that application for the fence.  He stated that there is a blatant misrepresentation where it 
says “matches existing”.  There was no existing fence that this fence is replacing.  Further, the survey provided 
indicates “No title work was supplied by client”.  This fence should not have been lawfully allowed because it 
clearly violates the deed restrictions. This was a deliberate omission because they did not want to alert the 
surveyor or Township in submitting the application for the land use permit.  He presented a number of 
photographs from the Nash’s deck including the construction of the fence.  He gave a definition of Spite fence: A 
fence of no beneficial use to person erecting and maintaining it on his land and maintained solely for purpose of 
annoying owner of adjoining land.  There is no other purpose for this fence other than to obstruct not only the 
Nash’s view but all of the adjacent property owners in the Indian Garden Subdivision.  Not only is it a spite fence 
but it is in clear violation of all of the deed restrictions and contrary to the quintessential use of these properties 
and that is the beauty and unobstructed views.  Based on all of this information, he would submit that the issuance 
of the land use permit and construction of the fence does constitute a violation of Section 8.14.1(f) of the 
Township’s Zoning Ordinance.  He would request that the ZBA reverse the decision granting the permit. 
 
Mr. Nash presented a video of the construction of the fence including the auger close to the trees possibly causing 
damage to the trees. 
 
Ms. Elizabeth Hodges representing Deborah Nash read a letter from Mrs. Nash: 
 
I regret that an unforeseen medical condition prevents me from attending the February 13, 2019 meeting 
personally. The matter of the Attwood construction is a matter of critical importance to me and so many others in 
our community who have invested their life savings to live in this unique environment. This letter is written for 
your consideration before any final decision is rendered. I feel strongly that the Attwood's, as developers, must be 
prohibited from further damaging our community because the wall they are building is needlessly and negatively 
impacting neighboring properties in Indian Gardens. Michigan state law forbids erecting a spite wall. The right to 
use property as one sees fit ends where abuse begins. The Attwood's proposed 6' by 70' solid white plastic wall 
invites urban blight into an otherwise natural setting and intentionally blocks the lake views of existing neighbors 
- without any functional purpose.  
It is difficult to understand the motive for such actions unless we accept that the Attwood's simply do not respect 
the community from which they seek to profit. Numerous indicators of malicious nuisance exist. For example, 
representations in the permit application are missing or inaccurate. Plans submitted to the Township fail to 
provide required information such as easements and deed restrictions. Without such information, permits cannot 
be properly considered. The developers also represented that their permitted fence would be a 42" open split rail 
design that was open on all sides, like the one existing with the adjacent home. That fence allows complete 
visibility between adjacent properties and stops short of interfering with the root systems of established trees. 
Although they represented that the fence to be installed was the same or similar to other small decorative fences 
that could be seen throughout Indian Gardens, what they actually installed was quite different. This is a material 
distinction for this particular community because by design other properties do not block views, interfere with 
neighbor's quiet enjoyment or decimate property values. To accomplish construction of the wall, developers 
intentionally brought in approximately 10"-12" augers that bore 4' Xl' deep holes into the root system of 
established trees on our property without permission. These developers made no effort to minimize the impact 
their ill-founded activities had on the community and they failed to consider any less intrusive actions. If the 
developers had a legitimate purpose, there would not have been a need for deception and they would have worked 
with the community to achieve mutual goals. Such abuses are prohibited because they serve no legitimate purpose 
to the developers and instead they unreasonably interfere with the use and enjoyment of existing property owners. 
Indian Gardens is a unique community because even though Hamburg Township enjoys an abundance of natural 
resources, existing residents in Indian Gardens have agreed to covenants and restrictions that would ensure the 
legacy of Strawberry Lake and the Huron River for perpetuity. No one who has risen to have a cup of coffee on 
their front deck while watching the geese walk across the park or ducks splash with their young would 
contemplate shutting off their neighbors from such enjoyment. For over a hundred years neighbor; other and the 
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beauty nature brought to this unique community. We ask that you revisit your initial decision and revise 
recommendations in your staff report to protect and preserve the natural and historic character of this 
extraordinary community. The white plastic wall serves no functional purpose and, instead senselessly conflicts 
with the natural harmony of the existing environment. Sometimes all that needs to be done is to respect what has 
been accomplished by those who came before us. Township founders had it right when they set up the park 
setting with surrounding homes. The small waterfront parcels of the Indian Gardens community are particularly 
susceptible and their character will be lost forever without your protection. 
 
Chairperson Priebe stated that we have received three emails from neighbors opposed to the fence. We have also 
received one letter from another neighbor in support of the fence as well as a letter from the Attwoods. 
 
Amy Steffens, Planning & Zoning Administrator stated that this is not the typical variance request.  Referring to 
the Staff Report for ZBA 19-001, she gave a project description.  Stephen and Deborah Nash have filed an appeal 
of the zoning administrator’s issuance of land use permit (LUP)18-0584 to permit the installation of 70 linear feet 
of a six-foot tall fence at parcel 15- 28-402-010, lot 8 of the Supervisor’s Plat of Indian Gardens. Lot 8 fronts onto 
Downing Drive to the east; Strawberry Lake is to the south; the site is improved with an existing 1,196-square 
foot garage. On December 11, 2018, Greg Attwood, owner of lot 8, applied for a land use permit through his 
representative, Chris Hewison, to construct approximately 70 linear feet of a six-foot tall board-on-board vinyl 
fence along the north property boundary of the site. When Mr. Hewison submitted the land use permit application, 
staff verified the location of the fence on the survey and highlighted the area included in the application.  It should 
be noted that the writing on the fence drawing is staff writing as our own internal note.  The application proposed 
a 6-foot tall vinyl fence.  The applicant did not apply for a 4 foot split rail fence and did not indicate anything 
other than what was permitted and partially constructed.  On December 14th & 17th we conducted site visits to 
verify the application.  She reviewed Section 3.3 of the Zoning Ordinance which governs Land Use Permits and 
application and issuance of those. She discussed what is required when you apply for a permit and the information 
provided for the application for the fence.  She stated that deed restrictions are not required to be shown on either 
the plot plan or survey.  The Township does not enforce private deed restrictions or easements. If there is an 
easement for a sanitary sewer line, we require that to be shown because that is something the Township has an 
interest in.  Section 3.3.3 requires evidence of ownership.  We have a warranty deed on file for lot 8 with the 
Township Assessor which shows that Greg and Kimberly Atwood are the owners.  We knew that we had 
everything to initiate a review of the land use permit application.  Zoning Coordinator Brittany Stein conducted a 
site inspection on December 14 to verify that lot conditions were as shown on the survey. She found that the 
survey stakes were installed, the location of the proposed fence was indicated, and the survey accurately depicted 
the site conditions.  Zoning Administrator Amy Steffens and Code Enforcement Officer Mike Sumeracki 
conducted a second site inspection on December 17 to confirm the existing site conditions matched the owner’s 
permit application. The owner’s survey does show that the site is within the AE floodplain. Staff confirmed with 
the Michigan Department of Environmental Quality that the fence would not require a DEQ permit under Part 
301. In a telephone conversation with Donna Cervelli on December 18, 2018, staff confirmed with Donna 
Cervelli, DEQ floodplain engineer, that the proposed fence would not constitute a hazard if properly anchored. 
The DEQ also confirmed that no Part 301 permit was necessary. 
 
Steffens presented the application showing the request for a permit for a 6 foot tall fence approximately 70 linear 
feet as well as the survey and fence detail.  She discussed Section 8.14.1- Fences, Walls and Screens of the 
Zoning Ordinance which was applied when reviewing Mr. Attwood’s fence permit application.  Section 8.14.2 is 
in addition to the standards of Section 8.14.1 that applies to all fences, walls or other screening structures within 
the residential zoning district.  This property is located within the WFR zoning district.  She reviewed those 
additional standards.  The zoning administrator determined that Mr. Attwood had submitted an administratively 
complete land use permit application that included a boundary survey, fence details, and application. Section 8.14 
permits a six-foot fence at the location as shown on the application. On December 21, 2018, the zoning 
administrator issued LUP 18-0584 for a “six-foot tall vinyl privacy fence along only the north property line, 
extending from the existing fence to the rear property line. Approximately 70 linear feet. Fence posts shall be 
designed and anchored to prevent flotation, collapse, or lateral movement of the fence panels.  On January 8, 2109 
Stephen and Deborah Nash filed an appeal of the issuance of Land Use Permit 18-0584.  That same day, the 
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Zoning Administrator contacted Mr. Greg Atwood and advised him of the appeal and that a stop work order was 
being placed on the property.  January 22, 2019 a stop work order was placed on lot 8.  It is not a requirement to 
place a stop work order, but she chose to do so as a courtesy to the property owner as well as adjacent properties. 
 
Steffens stated that Article 6 of the Zoning Ordinance governs the activities of the Zoning Board of Appeals.  
Section 6.4. of the Zoning Ordinance specifies the appeal process for a decision of the zoning administrator.  She 
reviewed Section 6.4.  She stated that Section 6.5 grants the Zoning Board of Appeals the authority to hear and 
decide appeals where it is alleged there is an error of law in any order, requirement, decision or determination 
made by the Zoning Administrator in the enforcement of this Zoning Ordinance.  The applicants believe that the 
fence permit violates Section 8.14.(F): “A fence shall not be erected where it would prevent or unreasonably 
obstruct the use of adjacent property or the safe use of an existing driveway or other legal means of access to 
adjacent property.” The permitted fence does not obstruct access to the Nash property, as it is entirely on lot 8 and 
does not block the right-of-way of Downing Drive, which is the legal access to the Nash’s property. Furthermore, 
the permitted fence would not prevent or unreasonably obstruct the use of any adjacent properties for the 
intended, zoned, and developed purpose of single-family residential use. The permitted fence does not obstruct 
Nash’s adjacent property’s access to the water, as the Nash property to the north has direct, platted access to the 
water.  She reviewed the applicant’s grounds of appeal: 
 

1. The application for the fence permit contained material misrepresentations that there was existing fence 
on the subject property and proposed fence “matches existing.” Staff comment: Staff wrote the notation 
on the survey indicating that there was an existing fence on a neighboring property, not on lot 8, and that 
the proposed fence on lot 8 would be even with the fence on the adjacent property. Whether or not there 
was an existing fence on lot 8 does not change the application of Section 8.14. to lot 8 and the permit 
application for a fence. Permit review contemplates the proposed project and how it relates to existing site 
conditions. The permitted fence complies with the height and location requirements of the Zoning 
Ordinance. It is not clear by the applicant’s appeal letter how “matches existing” is a material 
misrepresentation of the fence permit application. Determining whether or not the permitted fence 
“matches existing” fence materials either on lot 8 or on an adjacent property is not contemplated by the 
Zoning Ordinance.  

2. The privacy fence will completely obstruct the waterway and riverway views of Applicant’s property and 
neighboring properties thereby adversely altering the entire unique character of this established 
neighborhood of properties with natural, unobstructed views of the lake. Staff comment: The intent of the 
Zoning Ordinance requirement of the 50-foot setback from the ordinary high water mark of a waterbody 
is to preserve aesthetic views. The permitted fence complies with the required 50-foot setback from the 
OHM. Providing, maintaining, and guaranteeing an unobstructed view of a waterway when all Zoning 
Ordinance requirements are met is not contemplated or addressed by any provision of the Zoning 
Ordinance.  

3. The installation of the posts for the privacy fence will cause irreparable damage to the root structure of the 
large mature hardwood trees that are an integral part of the overall character of the neighborhood and 
which will create a safety hazard for adjacent properties. Staff comment: Neither the Zoning Ordinance 
nor the zoning administrator can address damage to a neighboring property. Any damage caused by the 
installation of the fence is a civil matter between property owners.  

4. The privacy fence is contrary to existing easements, right-of-ways, plat restrictions and deed restrictions. 
Staff comment: The fence is not located in the right-of-way of Downing Drive. Easements and plat and 
deed restrictions are civil matters between property owners. As previously indicated to Mr. Nash, the 
Township has the authority to regulate land use through the Zoning Ordinance, not deed restrictions, 
under the Michigan Zoning Enabling Act.  

5. Blatant trespassing on and malicious destruction of Applicant’s property in furtherance of the 
construction of the privacy fence. Staff comment: Neither the Zoning Ordinance nor the zoning 
administrator can address trespassing. The applicant has been previously advised to contact the Hamburg 
Township Police Department. 
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Steffens reviewed MCL 125.3201 which is where the Township derives its Zoning authority.  She stated that we 
do not ask for deed restrictions or easements on surveys because the township can regulate land use only through 
the zoning ordinance.  Those are things that need to be taken up between property owners through the courts.  The 
applicants have also raised the issue of a spite fence.  Again, that is something that needs to be addressed through 
the courts, and is not something that the Zoning Administrator or the ZBA can find that it rises to the level of a 
spite fence. 
 
Chairperson Priebe opened the public hearing. 
 
Chris Hewison, partner with Greg Atwood, stated that they applied for the permits and did everything they were 
supposed to do.  Many of the things that the attorney said were untrue and ridiculous.  He had plans to erect a 
house on that property for his family.  It is a very peaceful area, which is why he wanted to put up a house. 
 
There being no further comment, the public hearing was closed. 
 
Ms. Hodges asked if the Township does not enforce the restrictions and covenants, then who is responsible.  
Chairperson Priebe stated that the Township enforces its Zoning Ordinance.  Deed restrictions are a civil matter, 
and we have no jurisdiction. 
 
Mr. Meyers stated that he would agree that the Township does not have any legal authority to enforce deed 
restrictions, however the Township has an obligation to enforce the provision of its Zoning Ordinance.  The 
provision is that fences shall not be erected where it would prevent or unreasonably obstruct the use of adjacent 
properties.  Ms. Steffens defined use as it is zoned for single family residential use.  He does not believe that it 
should be interpreted that broadly.  There are property uses that are inherent other than it is just single family 
residential.  There are other uses that any property owner makes and is part of the enjoyment of their property.  
The law is to promote the public health, safety and welfare.  The peaceful enjoyment of property and ability to 
continue to have unobstructed views of the lake is an inherent part of these properties.  The deed restrictions are 
just a manifestation of that.  He is not asking the Township to enforce those.  You have the authority to recognize 
they are a foundation of what is an inherent use of all of these properties. 
 
Member Auxier stated that guaranteeing a view via the ordinance is a challenging situation. We have the 50 foot 
setback.  An argument could be made that if there is a vacant lot across the street that if a house is built, then it 
would obscure their view of the lake.  You need to draw the line and we have a line drawn in the ordinance, which 
is 50 feet back from the high water mark.  The ordinance is clear and the law is clear, and that is the role of the 
ZBA. 
 
Chairperson Priebe agreed with Auxier and stated that again she feels that this will be decided as a civil matter. 
 
Steffens stated that this may be a topic that could be discussed at our upcoming joint meeting.  We could look at 
how other communities address preservation of views beyond the 50 foot setback.  She further stated that there is 
communication from the Township Attorney with regards to this matter as well. 
 
Member Watson suggested that possibly the property owner could take another look at the fence and bring it 
down to make it agreeable to other neighbors.   
 
Mr. Nash further discussed that there is no other purpose for this fence.  Generations have grown up enjoying the 
scenery.  He discussed the Detroit Tigers using the park back in the 1930s-1940s.  Chairperson Priebe stated that 
the permit was granted based on our ordinance.  Spite fences are not addressed in our ordinance.  
 
Mr. Nash asked if the Township has an ordinance to allow a spite fence which State Law says is illegal. 
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Motion by Auxier, supported by Neilson 
 

To make the following decision on the issue raised by Stephen and Deborah Nash.  Stephen and Deborah 
Nash are not a person aggrieved by the issuance of the December 21, 2018 land use permit to Greg and 
Kimberly Attwood for the construction of 70 linear feet of six-foot tall privacy fence on their property on 
Downing Drive, being appealed.  To deny the appeal because Stephen and Deborah Nash have not shown 
that they have suffered special damages so as to be a person aggrieved by and having a right to appeal the 
decision under Section 6.4. of the Township Zoning Ordinance and MCL 125.3604(1).  This decision is 
based on the statement of appeal not identifying any special damages, and the special damages identified 
in the January 18, 2019 application from Stephen and Deborah Nash and the presentation at this hearing 
being generalized concerns that would be shared by other property owners that are speculative in nature 
and not establishing any unique particular or other interest that will be directly affected by the Zoning 
Board of Appeals decision.  The Board furthermore agrees with the zoning administrator’s interpretation 
of Sections 3.3.2.(E) and 8.14.1.(F). 

 
Voice vote:  Ayes:  5 Nays:  0 Absent:  1 MOTION CARRIED 
 
8. New/Old business  

a) Approval of January 9, 2019 minutes and memo of findings for ZBA 18-014 
 

Motion by Auxier, supported by Watson 
 

To approve the January 9, 2019 minutes and memo of findings for ZBA 18-014 as written 
 
Voice vote:  Ayes:  5 Nays:  0 Absent:  1 MOTION CARRIED 
 
Planning & Zoning Administrator Steffens reminded the Board of the joint meeting that will be held on 
Wednesday, February 27th at 7:00 p.m.  This will be a year in review as well as our work session with the 
Planning Commission and Township Board and Parks and Recreation Committee.  Discussion was held on adding 
discussion of views to that agenda.  Member Auxier suggested that we take some time to think about it 
individually.  He stated that he cannot think of another area on the Chain of Lakes that has this scenario.  We need 
to think about making a change that may only apply to a very small number. 
 

9. Adjournment: 

 
Motion by Neilson, supported by Watson 

 
To adjourn the meeting 

 
Voice vote:  Ayes:  5 Nays:  0 Absent:  1 MOTION CARRIED 
 
The meeting was adjourned at 8:33 p.m. 
 
Respectfully submitted, 
 
___________________________ 
Julie C. Durkin 
Recording Secretary 
 
The minutes were approved as presented/Corrected:________________________ 
 
__________________________ 
Chairperson Priebe 
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