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Finance Department



REQUEST FOR PROPOSAL
Solid Waste Rate Study and Franchise Fee Assessment

1. INTRODUCTION

The City of Lakeport, California (“City”), requests for proposals (“Proposals”) from qualified firms
(“Respondents”) to provide consulting services (“Services”) for the City’s Solid Waste Rate Study and
Franchise Fee Assessment (“Project”).

Questions or objections relating to the RFP, the RFP procedures, or the required Services may only be
submitted via email to nwalker@cityoflakeport.com by July 7, 2023. Any questions or objections that are
not submitted within the time and manner specified will be deemed waived. The City will not be bound
by the oral representations of any City employees or officials. The City reserves the right to issue
addenda responding to such questions or objections, which will become part of the RFP. Addenda will
be posted on the City’s website at: https://www.cityoflakeport.com/bid opportunities.php

Each Respondent is solely responsible for reviewing any and all addenda before submitting its Proposal.

2. PROFILE

The City is located on the western shore of Clear Lake, a natural lake with over 100 miles of shoreline,
located in Lake County (County), California. Lakeport is located 120 miles north of San Francisco and 125
miles northwest of Sacramento, the state capital. This helps to support a higher level of commercial and
retail businesses, yet over the years the County and City have seen a decline in visitors that has
impacted the economic health of the area. Incorporated in 1888, Lakeport is a general law, partial
service city with a population of approximately 5,0000 residents; however, it serves as the county seat
for the County of Lake and, as such, serves a trade area of roughly 60,000 people during normal business
hours. As the county seat, the City benefits from a higher percentage of employment in the public sector
which tends to result in a stable workforce in the areas of legal services, healthcare occupations,
administration support, financial occupations, community services, media, and forestry occupations. It
provides basic municipal utility, police, administrative, planning, parks, public works services and water
and wastewater utilities. It does not administer functions related to fire protection, library, or
recreation. The City is governed by a five-member city council. Lakeport employs approximately 50
regular, full-time positions.
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3. DEADLINE AND CONTACT INFORMATION

All interested parties should submit proposals no later than 5:00pm, July 14, 2023. Late proposals will
not be considered. Proposers are responsible for ensuring that submissions are received before the
stated due date and time. Electronic submittals are acceptable and should be submitted according to
the timeline to the individual specified below.

All inquiries related to this RFP should be directed to the Assistant City Manager/ Finance Director by
means below:

Phone: (707) 263-5615 ext 301
Email: nwalker@cityoflakeport.com

4, SCOPE OF SERVICES

The City is requesting proposals to prepare a solid waste rate study and franchise fee assessment to
support the City’s proposed Municipal Solid Waste Franchise Agreement by assessing the value of its
franchise agreement in order to set reasonable customer fees and to ensure compliance with the recent
ruling of Zolly v. City of Oakland (2022) 13 Cal.5th 780.

The City has an existing franchise agreement with Lakeport Disposal (Hauler) and is considering
significant changes to the 2015 franchise agreement that would modernize the structure of the solid
waste rate structure.

The scope of services in this request for proposals (RFP) consists of a review of the existing franchise
agreement, review of the proposed City’s draft franchise agreement, develop a compliant franchise fee
based on the guidance from the Zolly case including estimating the value of the City property rights
conveyed to the Hauler, vehicle impact analysis, as well as developing an assessment of the City’s
administrative fees for solid waste billing and other work, development of a cost of service rate analysis
for solid waste fees, and drafting and mailing associated Proposition 218 notices. The selected
consultant will be expected to review elements of the draft franchise agreement with the City’s legal
counsel to ensure all legal parameters are met.

Consultants are expected to provide a detailed scope of work that covers the items outlined in this RFP,
along with any additional items that the Consultant deems necessary to provide full service to the City in
delivering the described project.
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5. CONTENTS OF THE RESPONSE

Each Proposal must be submitted in compliance with the requirements of this RFP. Clarity and brevity
are preferable to volume. Each Proposal must include the following, organized as Sections A through E:

A. Cover Letter

Section A of the SOQ shall be a cover letter that must be signed by an official authorized to bind the
proposer contractually and shall contain a statement to the effect that the proposal is a firm offer for a
90-day period. All issued addenda should be acknowledged. The letter shall provide the following: name,
title, address, telephone number and e-mail address of individuals with the authority to negotiate a
contract and bind the consultant to the terms of the contract.

B. Executive Summary

Section B must summarize the key provisions of the Proposal, including proposed key personnel, price,
and proposed schedule for providing the Services.

C. Respondent’s Qualifications

Section C must include the number of years Respondent has been in business and a description of
Respondent’s qualifications, including contact information for general references.

D. Project Experience

Section D must identify projects Respondent has completed in the last 10 years that are similar in scope
and nature to the City’s Project. For each project, provide the project name, project owner, location,
description of the services provided, final project cost, and contact information for reference.

E. Project Understand and Methodology

Section E must include Respondent’s statement for performing the Services identified in the Scope of
Services, including proposed schedule and sequencing, assignment of key personnel, and planned
measures to ensure cost-effective delivery of the Services and Project completion. In part E of your
Proposal, list each of the key personnel who will be assigned to provide the Services, including the
following information for each:

1. Name and title

2. Years with your firm

3. Education and qualifications, including degrees, certifications, and licenses (provide
license numbers)

4, Summarize relevant experience in relation to the Services

5. Identify proposed role in providing the Services

F. Schedule of Tasks

Section G must include a detailed schedule identifying major tasks to be undertaken to conduct the work
and timeframe for each task. The schedule shall also identify all meetings, progress reports, deliverables,
and the estimated staffing and hours to accomplish each task.
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G. Budget

In a separate, sealed envelope, or electronic file, the proposed consultant shall submit their proposed
fee schedule. The fee schedule shall be broken down by task, for the work to be performed. It shall
itemize all items that will be charged to the project. The negotiated contract will be lump sum. The
provided detailed cost proposal will be the basis of negotiations. Upon successful completion of fee
negotiations, the Consultant shall submit a revised cost proposal to reflect the final agreement. This
proposal shall be the basis of reviewing invoicing.

The fee schedule will not be used during the consultant selection process but may be used by the
City of Lakeport during the negotiation process.

When invoicing, receipts are required to be submitted for all direct costs, other than fully weighted
personnel costs. If sub-consultants are to be used, the breakdown of subcontract costs shall follow the
same format as that for the prime consultant.

6. SCHEDULE

The following schedule is provided for planning purposes based on current information. However, all
dates are subject to revision, including the Proposal deadline, and may be amended by addenda to this
RFP:

Activity Planned Date
RFP Issued June 21, 2023
Request for Information Deadline July 7, 2023
Proposal Deadline July 14, 2023
Interview Finalists if necessary Week of July 17, 2023
Notice of Selection Week of July 17, 2023
Council Award of Agreement August 1, 2023
Commence Design Services August 7, 2023
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7. SELECTION CRITERION

Members of an evaluation team comprised of City staff will independently analyze each Proposal. The
evaluation team may choose to interview top firms. Proposals will be evaluated using the following
technical criteria.

Criteria Points
Clear understanding of the project requirements and work to be performed 20
Quality of staff and staffing plan, inclusive of subconsultants (Relevant experience and 20

technical competence of the prime consultant and their proposed subconsultants, the
personnel assigned to this project, and the degree of participation in the project by the
key personnel)

Recent experience with similar kinds of projects, references 20
Organization of staffing plan, inclusive of subconsultants 5
Degree of promptness and commitment with which the consultant can commence and 10

complete the work with demonstration of an aggressive and shorter project schedule
completion date

Demonstrated technical ability and knowledge to perform scope of work 10
The responsiveness and overall quality of the technical Proposal 5

Price 10
Total 100

A contract will be negotiated with the individual or firm determined in the proposal evaluation process
to be best suited to perform this project. If a contract cannot be negotiated with the individual or firm
submitting the highest rated proposal which is in the best interests of the City of Lakeport, then staff will
terminate negotiations with that firm and commence the negotiation process with the firm submitting
the second highest rated proposal and with each successive highest rated proposer.

8. DISCLAIMERS AND RESERVATION OF RIGHTS

Upon receipt, each Proposal becomes the sole property of the City and will not be returned to the
Respondent. At such time as City staff recommends an individual or firm and such recommendation,
with any recommended contract appears on the City Council agenda, all proposals accepted by the City
shall become a matter of public record and shall be regarded as public, with the exception of those
elements of each proposal which are defined by the proposer as business or trade secrets and plainly
marked as "Trade Secret,” “Confidential," or "Proprietary." Each Respondent is solely responsible for the
costs it incurs to prepare and submit its Proposal. The City reserves, in its sole discretion, the right to
reject any and all Proposals, including the right to cancel or postpone the RFP or the Project at any time,
or to decline to award the Agreement to any of the Respondents. The City reserves the right to waive any
immaterial irregularities in a Proposal or submission of a Proposal. The City reserves the right to reject
any Proposal that is determined to contain false, misleading, or materially incomplete information.
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9. CONFLICT OF INTEREST

City of Lakeport employees are prohibited from participating in the selection process for this RFP if they
have any financial or business relationship with any Respondent. This RFP process will be conducted in
compliance with all laws regarding political contributions, conflicts of interest, or unlawful activities,
including, but not limited to, the City’s Conflict of Interest Policy.

10. MODIFICATION OR WITHDRAWAL OF PROPOSALS

Any proposal received prior to the date and time specified above for receipt of proposal may be
withdrawn or modified by written request of the proposer. To be considered, however, any modified
proposal must be received by the date and time specified above.

11. PROTEST PROCEDURES

Any protest challenging the City’s selection or the selection process must be submitted within five
business days following the City’s issuance of the Notice of Selection. The protest must be submitted in
writing via email to kingram@cityoflakeport.com, and must clearly specify the basis for the protest. The
protest will be reviewed by the City Manager in consultation with the City Attorney, and their
determination on the protest is final. No public hearing will be held on the protest. Time being of the
essence, the City reserves the right to proceed with award of the Agreement and commencement of the
Services notwithstanding any pending protest or legal challenge.

12. AFFIRMATIVE ACTION

Prospective respondents should be aware that the Equal Employment Opportunity Requirement of
Executive Order 11246, as amended by Executive Order 11275, Title VII of the Civil Rights Act of 1964,
the California Fair Employment Practices Act and other federal and state laws pertaining to equal
employment opportunity are applicable to any contract awarded by the City of Lakeport.

13.  FORM OF AGREEMENT

A copy of the City’s standard Professional Services Agreement (“Agreement”) is attached as Exhibit A to
this RFP and incorporated herein. By submitting a Proposal, the Respondent agrees that it will enter into
the Agreement using the attached form with no exceptions to the form of the Agreement. The City may
also seek a three-party agreement with the firm providing City Attorney services for the firm, with all
other substantive content of the City’s Agreement remaining substantially the same.
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PROFESSIONAL SERVICES AGREEMENT FOR CONSULTANT SERVICES
(City of Lakeport / [Company or Individual])

1. IDENTIFICATION

This PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is entered into as of
the last date indicated below by and between the City of Lakeport, a California municipal
corporation (“City”), and [enter consultant’s (company’s) name], a
[insert consultant’s state of incorporation]
[insert consultant’s legal status e.g., individual, partnership, corporation, nonprofit public benefit
corporation, limited liability company, etc.] (“Consultant”) (collectively, “parties”).

2. RECITALS

2.1 City has determined that it requires the following professional services from a
consultant: [insert description of consultant’s
services].

2.2 Consultant represents that it is fully qualified to perform such professional services
by virtue of its experience and the training, education and expertise of its principals
and employees. Consultant further represents that it is willing to accept
responsibility for performing such services in accordance with the terms and
conditions set forth in this Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions herein
contained, City and Consultant agree as follows:

3. DEFINITIONS

3.1 “Scope of Services” means such professional services as are set forth in
Consultant’s [insert consultant’s proposal date] proposal to
City attached hereto as “Exhibit A” and fully incorporated herein by this reference.

3.2  “Approved Fee Schedule” means such compensation rates as are set forth in
Consultant’s [insert date fee schedule submitted to City]
fee schedule to City attached hereto as “Exhibit B” and fully incorporated herein
by this reference. This fee schedule shall remain in effect for the duration of this
Agreement unless modified in writing by mutual agreement of the parties.

3.3  “Commencement Date” means [enter commencement date].

3.4  “Termination Date” means [enter termination date].

Page 1 of 14
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4.

below.

5.

3.5

3.6

EXHIBIT A
Professional Services Agreement
(City of Lakeport / Company or Individual])

“City Agreement Administrator” means [enter name of
City’s contact for purposes of Agreement].

“Consultant Project Administrator” means [enter
name of Consultant’s contact for purposes of Agreement].

TERM

The term of this Agreement shall commence at 12:00 a.m. on the Commencement Date
and shall terminate at 11:59 p.m. on the Termination Date unless extended in writing by mutual
agreement of the parties or terminated earlier in accordance with Section 18 (“Termination”)

5.1

5.2

5.3

5.4

CONSULTANT’S SERVICES

Time is of the essence in Consultant’s performance of services under this
Agreement.

Consultant shall perform the services identified in the Scope of Services. City shall
have the right to request, in writing, changes in the Scope of Services. Any such
changes mutually agreed upon by the parties, and any corresponding increase or
decrease in compensation, shall be incorporated by written amendment to this
Agreement. In no event shall the total compensation and costs payable to
Consultant under this Agreement exceed the sum of
($__._ ) unless specifically approved in advance and in writing by City. Consultant
shall notify the City Agreement Administrator, in writing, when fees and expenses
incurred under this Agreement have reached eighty percent (80%) of the maximum
amount payable above. Consultant shall concurrently inform the City Agreement
Administrator, in writing, of Consultant’s estimate of total expenditures required to
complete its current assignments before proceeding, when the remaining work on
such assignments would exceed the maximum amount payable above.

Consultant shall perform all work to the highest standards of Consultant’s
profession and in a manner reasonably satisfactory to City. Consultant shall comply
with all applicable federal, state and local laws and regulations, including the
conflict of interest provisions of Government Code Section 1090 and the Political
Reform Act (Government Code Section 81000 et seq.).

Consultant represents that it has advised City in writing prior to the date of signing
this Agreement of any known relationships with third parties, City Council
Members, or employees of City which would (1) present a conflict of interest with
the rendering of services under this Agreement under Government Code

Page 2 of 14
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5.5

5.6

5.7

5.8

5.9

EXHIBIT A
Professional Services Agreement
(City of Lakeport / Company or Individual])

Section 1090, the Political Reform Act (Government Code Section 81000 et seq.),
or other applicable law, (2) prevent Consultant from performing the terms of this
Agreement, or (3) present a significant opportunity for the disclosure of
confidential information.

During the term of this Agreement, Consultant shall not perform any work for
another person or entity for whom Consultant was not working at the
Commencement Date if both (i) such work would require Consultant to abstain
from a decision under this Agreement pursuant to a conflict of interest statute and
(i1) City has not consented in writing to Consultant’s performance of such work.

Consultant represents that it has, or will secure at its own expense, all personnel
required to perform the services identified in the Scope of Services. All such
services shall be performed by Consultant or under its supervision, and all
personnel engaged in the work shall be qualified to perform such services.
[enter name of Consultant’s contact for purposes of Agreement]
shall be the Consultant Project Administrator and shall have direct responsibility
for management of Consultant’s performance under this Agreement. No other
person shall serve as Consultant Project Administrator without City’s prior written
consent.

This Agreement covers professional services of a specific and unique nature.
Except as otherwise provided herein, Consultant shall not assign or transfer its
interest in this Agreement or subcontract any services to be performed without
amending this Agreement.

Consultant shall be responsible to City for all services to be performed under this
Agreement. All subconsultants shall be approved by the City Agreement
Administrator and their billing rates identified in the Approved Fee Schedule,
Exhibit B. City shall pay Consultant for work performed by its subconsultants
(including labor) only at Consultant’s actual cost plus an approved mark-up as set
forth in the Approved Fee Schedule, Exhibit B. Consultant shall be liable and
accountable for any and all payments, compensation, and federal and state taxes to
all subconsultants performing services under this Agreement. City shall not be
liable for any payment, compensation, or federal and state taxes for any
subconsultants.

Consultant shall notify the City Agreement Administrator, in writing, of any change
in name, ownership or control of Consultant’s firm or of any subconsultant. Change
of ownership or control of Consultant’s firm may require an amendment to the
Agreement.

Page 3 of 14
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5.10 This Agreement is subject to prevailing wage law, for all work performed under the
Agreement for which the payment of prevailing wages is required under the
California Labor Code. In particular, Consultant acknowledges that prevailing
wage determinations are available for the performance of inspection and survey
work.

6. COMPENSATION

6.1  City agrees to compensate Consultant for the services provided under this
Agreement, and Consultant agrees to accept payment in accordance with the
Approved Fee Schedule in full satisfaction for such services.

6.2 Consultant shall submit to City an invoice, on a monthly basis or less frequently,
for services performed pursuant to this Agreement. Each invoice shall identify the
maximum amount payable above, the services rendered during the billing period,
the amount due for the invoice, and the total amount previously invoiced. All labor
charges shall be itemized by employee name and classification/position with the
firm, the corresponding hourly rate, the hours worked, a description of each labor
charge, and the total amount due for labor charges. City shall not withhold
applicable taxes or other payroll deductions from payments made to Consultant
except as otherwise required by law. Consultant shall include a copy of each
subconsultant invoice for which reimbursement is sought in the invoice.

6.3  The parties agree to meet and confer at mutually agreeable times to resolve any
disputed amounts contained in an invoice submitted by Consultant.

6.4  Payments for any services requested by City and not included in the Scope of
Services may be made to Consultant by City on a time-and-materials basis pursuant
to the Approved Fee Schedule and without amendment of this Agreement, so long
as such payment does not cause the maximum amount payable above to be
exceeded.

7. OWNERSHIP OF WRITTEN PRODUCTS

All reports, documents or other written material, and all electronic files, including
computer-aided design files, developed by Consultant in the performance of this Agreement (such
written material and electronic files are collectively known as “written products”) shall be and
remain the property of City without restriction or limitation upon its use or dissemination by City
except as provided by law. Consultant may take and retain copies of such written products as
desired, but no such written products shall be the subject of a copyright application by Consultant.

Page 4 of 14
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8. RELATIONSHIP OF PARTIES

Consultant is, and shall at all times remain as to City, a wholly independent contractor.
Consultant shall have no power to incur any debt, obligation, or liability on behalf of City or
otherwise to act on behalf of City as an agent. Neither City nor any of its agents shall have control
over the conduct of Consultant or any of Consultant’s employees, except as set forth in this
Agreement. Consultant shall not represent that it is, or that any of its agents or employees are, in
any manner employees of City.

Under no circumstances shall Consultant look to the City as its employer. Consultant shall
not be entitled to any benefits. City makes no representation as to the effect of this independent
contractor relationship on Consultant’s previously earned California Public Employees Retirement
System (“CalPERS”) retirement benefits, if any, and Consultant specifically assumes the
responsibility for making such a determination. Consultant shall be responsible for all reports and
obligations including, but not limited to: social security taxes, income tax withholding,
unemployment insurance, disability insurance, workers’ compensation, and other applicable
federal and state taxes.

9. AGREEMENT ADMINISTRATOR

In performing services under this Agreement, Consultant shall coordinate all contact with
City through its City Agreement Administrator. City reserves the right to change this designation
upon written notice to Consultant. All services under this Agreement shall be performed at the
request of the City Agreement Administrator, who will establish the timetable for completion of
services and any interim milestones.

10. INDEMNIFICATION

10.1 The parties agree that City, its officers, agents, employees and volunteers should,
to the fullest extent permitted by law, be protected from any and all loss, injury,
damage, claim, lawsuit, cost, expense, attorneys’ fees, litigation costs, taxes, or any
other cost arising out of or in any way related to the performance of this Agreement.
Accordingly, the parties intend the provisions of this indemnity provision to be
interpreted and construed to provide the City with the fullest protection possible
under the law. Consultant acknowledges that City would not enter into this
Agreement in the absence of Consultant’s commitment to indemnify and protect
City as set forth herein.

10.2 To the fullest extent permitted by law, Consultant shall indemnify, hold harmless,
and when the City requests with respect to a claim provide a deposit for the defense
of, and defend City, its officers, agents, employees and volunteers from and against
any and all claims, losses, costs and expenses for any damage due to death or injury
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10.3

10.4

10.5

10.6

EXHIBIT A

Professional Services Agreement
(City of Lakeport / Company or Individual])

to any person, whether physical, emotional, consequential or otherwise, and injury
to any property arising out of or in connection with Consultant’s alleged negligence,
recklessness or willful misconduct or other wrongful acts, errors or omissions of
Consultant or any of its officers, employees, servants, agents, or subcontractors, or
anyone directly or indirectly employed by either Consultant or its subcontractors,
in the performance of this Agreement or its failure to comply with any of its
obligations contained in this Agreement, except such loss or damage which is
caused by the sole active negligence or willful misconduct of the City. Such costs
and expenses shall include reasonable attorneys’ fees due to counsel of City’s
choice, expert fees and all other expenses of litigation. Consultant shall not be
entitled to any refund of attorneys’ fees, defense costs or expenses in the event that
it is adjudicated to have been non-negligent.

City shall have the right to offset against any compensation due Consultant under
this Agreement any amount due City from Consultant as a result of Consultant’s
failure to pay City promptly any indemnification arising under this Section 10 of
this Agreement and any amount due City from Consultant arising from
Consultant’s failure either to (i) pay taxes on amounts received pursuant to this
Agreement or (i1) comply with applicable workers’ compensation laws.

The obligations of Consultant under this Section 10 of this Agreement are not
limited by the provisions of any workers’ compensation or similar statute.
Consultant expressly waives its statutory immunity under such statutes as to City,
its officers, agents, employees and volunteers.

Consultant agrees to obtain executed indemnity agreements with provisions
identical to those set forth here in Section 10 of this Agreement from each and every
subcontractor or any other person or entity involved by, for, with or on behalf of
Consultant in the performance of this Agreement. If Consultant fails to obtain such
indemnity obligations from others, Consultant agrees to indemnify, hold harmless
and defend City, its officers, agents, employees and volunteers from and against
any and all claims, losses, costs and expenses for any damage due to death or injury
to any person and injury to any property resulting from any alleged intentional,
reckless, negligent, or otherwise wrongful acts, errors or omissions of Consultant’s
subcontractors or any other person or entity involved by, for, with or on behalf of
Consultant in the performance of this Agreement. Such costs and expenses shall
include reasonable attorneys’ fees incurred by counsel of City’s choice.

City does not, and shall not, waive any rights that it may possess against Consultant
because of the acceptance by City, or the deposit with City, of any insurance policy
or certificate required pursuant to this Agreement. This hold harmless and
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11.

10.7

10.8

EXHIBIT A
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indemnification provision shall apply whether or not any insurance policies apply
to a claim, demand, damage, liability, loss, cost or expense.

In the event that Consultant or any employee, agent, or subcontractor of Consultant
providing services under this Agreement claims or is determined by a court of
competent jurisdiction or CalPERS to be eligible for enrollment in CalPERS as an
employee of the City, Consultant shall indemnify, defend, and hold harmless City
for the payment of any employee and/or employer contributions for CalPERS
benefits on behalf of Consultant or its employees, agents, or subcontractors, as well
as for the payment of any penalties and interest on such contributions, which would
otherwise be the responsibility of City.

Notwithstanding any federal, state, or local policy, rule, regulation, law or
ordinance to the contrary, Consultant and any of its employees, agents, and
subcontractors providing service under this Agreement shall not qualify for or
become entitled to, and hereby agree to waive any claims to, any compensation,
benefit, or any incident of employment by City, including but not limited to
eligibility to enroll in CalPERS as an employee of City and entitlement to any
contribution to be paid by City for employer contribution and/or employee
contributions for CalPERS benefits.

INSURANCE

11.1

11.2

11.3

During the term of this Agreement, Consultant shall carry, maintain, and keep in
full force and effect insurance against claims for death or injuries to persons or
damages to property that may arise from or in connection with Consultant’s
performance of this Agreement.

Any available insurance proceeds broader than or in excess of the specified
minimum Insurance coverage requirements or limits shall be available to City as
an Additional Insured as provided below. Furthermore, the requirements for
coverage and limits shall be the greater of (1) the minimum coverage and limits
specified in this Agreement, or (2) the broader coverage and maximum limits of
coverage of any Insurance policy or proceeds available to the named Insured.

Insurance required under this Agreement shall be of the types set forth below, with
minimum coverage as described:

11.3.1 Comprehensive General Liability Insurance with coverage limits of not less
than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate, including products and operations
hazard, contractual insurance, broad form property damage, independent
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11.4

11.5

11.6

11.7

11.8

EXHIBIT A
Professional Services Agreement
(City of Lakeport / Company or Individual])

consultants, personal injury, underground hazard, and explosion and
collapse hazard where applicable.

11.3.2 Automobile Liability Insurance for vehicles used in connection with the
performance of this Agreement with minimum limits of One Million
Dollars ($1,000,000) per claimant and One Million dollars ($1,000,000) per
incident.

11.3.3 Worker’s Compensation insurance if and as required by the laws of the State
of California.

11.3.4 Professional Errors and Omissions Insurance with coverage limits of not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) aggregate.

Consultant shall require each of its subconsultants to maintain insurance coverage
that meets all of the requirements of this Agreement provided however, that the
City Agreement Administrator may waive the provision of Errors and Omissions
Insurance by subconsultants in his or her sole discretion.

The policy or policies required by this Agreement shall be issued by an insurer
admitted in the State of California and with a rating of at least A:VII in the latest
edition of Best’s Insurance Guide.

Consultant agrees that if it does not keep the insurance coverages required by this
Agreement in full force and effect, City may either (i) immediately terminate this
Agreement; or (ii) take out the necessary insurance and pay the premium(s) thereon
at Consultant’s expense.

At all times during the term of this Agreement, Consultant shall maintain on file
with City’s Risk Manager a certificate or certificates of insurance showing that the
required coverages are in effect and naming City and its officers, employees, agents
and volunteers as Additional Insureds. Prior to commencement of work under this
Agreement, Consultant shall file with City’s Risk Manager such certificate(s) and
Forms CG 20 10 07 04 and CG 20 37 07 04 or the substantial equivalent showing
City as an Additional Insured.

Consultant shall provide proof that policies of insurance required by this Agreement
expiring during the term of this Agreement have been renewed or replaced with
other policies providing at least the same coverage. Such proof will be furnished at
least two weeks prior to the expiration of the coverages.
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11.9

11.10

11.11

11.12

11.13

11.14

EXHIBIT A
Professional Services Agreement
(City of Lakeport / Company or Individual])

The general liability and automobile policies of insurance required by this
Agreement shall contain an endorsement naming City and its officers, employees,
agents and volunteers as Additional Insureds. All of the policies required under this
Agreement shall contain an endorsement providing that the policies cannot be
canceled or reduced except on thirty days’ prior written notice to City. Consultant
agrees to require its insurer to modify the certificates of insurance to delete any
exculpatory wording stating that failure of the insurer to mail written notice of
cancellation imposes no obligation, and to delete the word “endeavor” with regard
to any notice provisions.

The insurance provided by Consultant shall be primary to any other coverage
available to City. Any insurance or self-insurance maintained by City and/or its
officers, employees, agents or volunteers shall be in excess of Consultant’s
insurance and shall not contribute with it.

All insurance coverage provided pursuant to this Agreement shall not prohibit
Consultant, and Consultant’s employees, agents or subcontractors, from waiving
the right of subrogation prior to a loss. Consultant hereby waives all rights of
subrogation against the City. Consultant agrees to obtain any endorsement that may
be necessary to affect this waiver of subrogation, but this provision applies
regardless of whether or not the City has received a waiver of subrogation
endorsement from the insurer. However, the Workers’ Compensation policy shall
be endorsed with a waiver of subrogation in favor of the City for all work performed
by the Consultant, its employees, agents and subcontractors.

Any deductibles or self-insured retentions must be declared to and approved by the
City. At the option of City, Consultant shall either reduce or eliminate the
deductibles or self-insured retentions with respect to City, or Consultant shall
procure a bond in the amount of the deductible or self-insured retention to guarantee
payment of losses and expenses.

Procurement of insurance by Consultant shall not be construed as a limitation of
Consultant’s liability or as full performance of Consultant’s duties to indemnify,
hold harmless and defend under Section 10 of this Agreement.

Consultant may be self-insured under the terms of this Agreement only with express
written approval from the City.

11.14.1 All self-insured retentions (SIR) must be disclosed to the City for approval
and shall not reduce the limits of liability.
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11.14.2 Policies containing any SIR provision shall provide or be endorsed to
provide that the SIR may be satisfied by either the named Insured or the
City.

11.15 City reserves the right to obtain a full certified copy of any Insurance policy and
endorsements. Failure to exercise this right shall not constitute a waiver of the right
to exercise later.

12. MUTUAL COOPERATION

12.1 City shall provide Consultant with all pertinent data, documents and other requested
information as is reasonably available for the proper performance of Consultant’s
services under this Agreement.

12.2  If any claim, action, or proceeding is brought against City relating to Consultant’s
performance in connection with this Agreement, Consultant shall render any
reasonable assistance that City may require in the defense of that claim, action, or
proceeding.

13. CONFIDENTIALITY

All data, documents, discussion, or other information developed or received by Consultant
or provided for performance of this Agreement are deemed confidential and shall not be disclosed
by Consultant without prior written consent by City. City shall grant such consent if disclosure is
legally required. Upon request, all City data shall be returned to City upon the termination or
expiration of this Agreement.

14. RECORDS AND INSPECTIONS

Consultant shall maintain any and all ledgers, books of account, invoices, vouchers,
canceled checks, and other records or documents evidencing or relating to charges for services or
expenditures and disbursements charged to City under this Agreement for a minimum of three (3)
years, or for any longer period required by law, from the date of final payment to Consultant under
this Agreement. All such documents shall be made available for inspection, audit, and/or copying
at any time during regular business hours, upon oral or written request of City. City shall further
have the right to make transcripts therefrom and to inspect all program data, documents,
proceedings, and activities.

In addition, pursuant to Government Code Section 8546.7, if the amount of public funds
expended under this Agreement exceeds ten thousand dollars, all such documents and this
Agreement shall be subject to the examination and audit of the State Auditor, at the request of City
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or as part of any audit of City, for a period of three (3) years after final payment under the
Agreement.

15. PERMITS AND APPROVALS

Consultant shall obtain, at its sole cost and expense, all permits and regulatory approvals
necessary for Consultant’s performance of this Agreement. This includes, but shall not be limited
to, professional licenses, encroachment permits and building and safety permits and inspections.

16. NOTICES

Any notices, bills, invoices, or reports required by this Agreement shall be deemed received
on: (i) the day of delivery if delivered by hand, facsimile or overnight courier service during
Consultant’s and City’s regular business hours; or (ii) on the third business day following deposit
in the United States mail if delivered by mail, postage prepaid, to the addresses listed below (or to
such other addresses as the parties may, from time to time, designate in writing).

If to City: If to Consultant:
[Name] [Name]

City of Lakeport [Company]
[Department/Division] [Address]

225 Park Street [Address]
Lakeport, CA 95453 Telephone:
Telephone: (707) 263-5615 Facsimile:

Facsimile: (707) 263-8584
With courtesy copy to:

David J. Ruderman, City Attorney
Colantuono, Highsmith & Whatley, PC
420 Sierra College Drive, Suite 140
Grass Valley, California 95945-5091
Telephone: (530) 432-7357

Facsimile: (530) 432-7356

17. SURVIVING COVENANTS

The parties agree that the covenants contained in Section 10, Section 13, Paragraph 12.2
and Section 14 of this Agreement shall survive the expiration or termination of this Agreement.
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TERMINATION

18.1

18.2

City may terminate this Agreement for any reason on five calendar days’ written
notice to Consultant. Consultant may terminate this Agreement for any reason on
thirty calendar days’ written notice to City. Consultant agrees to cease all work
under this Agreement on or before the effective date of any notice of termination.
All City data, documents, objects, materials or other tangible things shall be
promptly returned to City upon the termination or expiration of this Agreement.

If City terminates this Agreement due to no fault or failure of performance by
Consultant, then Consultant shall be paid based on the work satisfactorily
performed at the time of termination. In no event shall Consultant be entitled to
receive more than the amount that would be paid to Consultant for the full
performance of the services required by this Agreement as provided in Section 5.2
above and as otherwise provided in this Agreement.

GENERAL PROVISIONS

19.1.

19.2.

19.3.

19.4.

Consultant shall not delegate, transfer, subcontract or assign its duties or rights
hereunder, either in whole or in part, without City’s prior written consent, and any
attempt to do so shall be void and of no effect. City shall not be obligated or liable
under this Agreement to any party other than Consultant.

In the performance of this Agreement, Consultant shall not discriminate against any
employee, subcontractor, or applicant for employment because of race, color, creed,
religion, sex, marital status, sexual orientation, national origin, ancestry, age,
physical or mental disability, medical condition or any other unlawful basis.

The captions appearing at the commencement of the sections hereof, and in any
paragraph thereof, are for convenience in reference to this Agreement. Should there
be any conflict between such heading, and the section or paragraph thereof at the
head of which it appears, the section or paragraph shall govern construction of this
Agreement. Masculine or feminine pronouns shall be substituted for the neuter
form and vice versa, and the plural shall be substituted for the singular and vice
versa, in any place or places herein in which the context requires such
substitution(s).

The waiver by City or Consultant of any breach of any term, covenant or condition
herein contained shall not be deemed to be a waiver of any other term, covenant or
condition or of any subsequent breach of the same or any other term, covenant or
condition herein contained. No term, covenant or condition of this Agreement shall
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be deemed to have been waived by City or Consultant unless in writing signed by
one authorized to bind the party to be charged with the waiver.

Consultant shall not be liable for any failure to perform if Consultant presents
acceptable evidence, in City’s sole judgment, that such failure was due to causes
beyond the control and without the fault or negligence of Consultant.

Each right, power and remedy provided for herein or now or hereafter existing at
law, in equity, by statute, or otherwise shall be cumulative and shall be in addition
to every other right, power, or remedy provided for herein or now or hereafter
existing at law, in equity, by statute, or otherwise. The exercise, the commencement
of the exercise, or the forbearance from the exercise by any party of any one or
more of such rights, powers or remedies shall not preclude the simultaneous or later
exercise by such party of any or all of such other rights, powers or remedies. If legal
action shall be necessary to enforce any term, covenant or condition contained in
this Agreement, the party prevailing in such action, whether or not reduced to
judgment, shall be entitled to its reasonable court costs, including any accountants’
and attorneys’ fees expended in the action. The venue for any litigation shall be
Lake County, California and Consultant hereby consents to jurisdiction in Lake
County for purposes of resolving any dispute or enforcing any obligation arising
under this Agreement.

If any term or provision of this Agreement or the application thereof to any person
or circumstance shall, to any extent, be invalid or unenforceable, then such term or
provision shall be amended to, and solely to the extent necessary to, cure such
invalidity or unenforceability, and in its amended form shall be enforceable. In such
event, the remainder of this Agreement, or the application of such term or provision
to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term and provision of this
Agreement shall be valid and be enforced to the fullest extent permitted by law.

This Agreement shall be governed and construed in accordance with the laws of the
State of California.

All documents referenced as exhibits in this Agreement are hereby incorporated
into this Agreement. In the event of any material discrepancy between the
provisions of this Agreement and those of any document incorporated herein by
reference, the provisions of this Agreement shall prevail. This instrument contains
the entire Agreement between City and Consultant with respect to the transactions
contemplated herein. No other prior oral or written agreements are binding upon
the parties. Amendments hereto or deviations herefrom shall be effective and
binding only if made in writing and executed on behalf of the City and Consultant.
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19.10. Consultant shall not discriminate against any employee or applicant for
employment because of race, sex (including pregnancy, childbirth, or related
medical condition), creed, national origin, color, disability as defined by law,
disabled veteran status, Vietnam veteran status, religion, age (40 and above),
medical condition (cancer-related), marital status, ancestry, or sexual orientation.
Consultant shall take affirmative action to ensure that applicants are employed, and
that employees are treated during employment without regard to race, sex
(including pregnancy, childbirth, or related medical condition), creed, national
origin, color, disability as defined by law, disabled veteran status, Vietnam veteran
status, religion, age (40 and above), medical condition (cancer-related), marital
status, ancestry, or sexual orientation. Such action shall include, but not be limited
to, the following: employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; or in terms, conditions or privileges of employment, and selection
for training, Consultant agrees to post in conspicuous places, available to
employees and applicants for employment, the provisions of this nondiscrimination
clause.

19.11. This Agreement may be signed in one or more counterparts, each of which shall be
deemed an original, but all of which together shall be deemed one and the same
instrument. The parties acknowledge and agree that this Agreement may be
executed by electronic signature, which shall be considered as an original signature
for all purposes and shall have the same force and effect as an original signature.
Without limitation, “electronic signature” shall include faxed or emailed versions
of an original signature, electronically scanned and transmitted versions (e.g., via
pdf) of an original signature, or a digital signature.

TO EFFECTUATE THIS AGREEMENT, the parties have caused their duly authorized
representatives to execute this Agreement as of the last date indicated below:

“City” “Consultant”
[insert name]

By By:

[insert name], insert title]

Date: Date:
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Attest: By:

[insert name], insert title]
By Date:
Date:

Approved as to form:

By:

David J. Ruderman, City Attorney

Date:
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