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11.

12.

AMENDED
CITY OF NEW BERN
BOARD OF ALDERMEN MEETING
JUNE 23, 2020 — 6:00 P.M.
CITY HALL COURTROOM
300 POLLOCK STREET

Meeting opened by Mayor Dana E. Outlaw. Prayer Coordinated by Alderwoman
Harris. Pledge of Allegiance.

Roll Call.

Consent Agenda

Consider Adopting a Resolution to Close Specific Streets for a Peaceful
Demonstration and March.

Approve Minutes.

*kkkkkhkhkkhkkkkkkhk

Presentation of GIS Annual Report.

Conduct a Public Hearing on the Rezoning of 2409 Oaks Road; and
a) Consider Adopting a Statement of Zoning Consistency or Inconsistency; and
b) Consider Adopting an Ordinance Rezoning 2409 Oaks Road.

Conduct a Public Hearing on the Rezoning of 1001 and 1003 S. Glenburnie Road,
and

a) Consider Adopting a Statement of Zoning Consistency or Inconsistency; and
b) Consider Adopting an Ordinance Rezoning 1001 and 1003 S. Glenburnie Road.

Conduct a Public Hearing on the Rezoning of 4416 South US 17 Hwy.; and
a) Consider Adopting a Statement of Zoning Consistency or Inconsistency; and
b) Consider Adopting an Ordinance Rezoning 4416 South US 17 Hwy.

Consider Adopting a Resolution Approving an Audit Contract for Fiscal Year Ending
June 30, 2020.

Consider Adopting a Resolution Approving a Lease Agreement with State
Employees Credit Union for the ATM Located in the Parking Lot at the Corner of
Pollock and Craven Streets.

Consider Adopting a Resolution Approving a Lease Agreement with the Area Day
Reporting Program for Youth for Property Located at 500 Fort Totten Drive.

Consider Adopting a Resolution Approving a Lease Agreement with Habitat for
Humanity of Craven County NC for Property Located at 920 George Street.
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20.
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24.

25.

26.

27.

Consider Adopting a Resolution to Initiate the Upset Bid process for 1705
Wilmington Street.

Consider Adopting a Resolution Approving Administrative Guidelines and Policies
for the City of New Bern Hazard Mitigation Grant Programs.

Consider Adopting a Resolution Approving a Financial Management Plan for the
City of New Bern Hazard Mitigation Grant Programs.

Consider Adopting a Budget Ordinance Amendment for Fiscal Year 2019-20 for
Various Funds.

Consider Adopting an Amendment to the Grant Project Ordinance for the Hurricane
Florence Fund to Establish a Stanley White Recreation Center Project Within the
Fund.

Consider Adopting an Amendment to the Capital Project Ordinance for the
Township 7 Sewer Improvements Project Fund.

Consider Adopting an Ordinance Amendment to Close the City Market — Workforce
Development Training Center Grant Project Fund and the Neuse River Gateway
Grant Project Fund.

Consider Adopting an Ordinance to Amend Chapter 66 “Streets, Sidewalks and
Other Public Places” with Respect to Sidewalk Cafes.

Consider Adopting an Ordinance to Amend Chapter 66 “Streets, Sidewalks and
Other Public Places” with Respect to Street Cafes.

Appointment(s).
Attorney’s Report.

City Manager’s Report.
New Business.

Closed Session.

Adjourn.

INDIVIDUALS WITH DISABILITIES REQUIRING SPECIAL ASSISTANCE SHOULD CALL
639-7501 NO LATER THAN 3 P.M. THE DATE OF THE MEETING



Sabrina Bengel

Aldermen

é ! ! o Dana E. Outlaw
‘W BERN Maer
B W WE Y Mark A. Stephens

Jameesha Harris e s City Manager
Robert V. Aster CITY OF NEW BERN Brenda E. Blanco
Johnnie Ray Kinsey City Clerk
Barbara J. Best 300 Pollock Street, P.O. Box 1129 Mary M. Hogan
Jeffrey T. Odham New Bern, NC 28563-1129 Director of Finance

(252) 6364000

Memo to: Mayor and Board of Aldermen

From

Date:

Re:

: Foster Hughes, Acting City Manager
June 18, 2020

June 23, 2020 Agenda Explanations - Amended

Meeting opened by Mayor Dana E. Outlaw. Prayer Coordinated by
Alderwoman Harris. Pledge of Allegiance.

Roll Call.

Consent Agenda

Consider Adopting a Resolution to Close Specific Streets for a Peaceful
Demonstration and March.

(Ward 1) Natalie Standifer is organizing a peaceful demonstration and march and
has requested specific streets be closed to vehicular traffic to accommodate this
event on Saturday, June 27, 2020 beginning at 12 p.m. The streets to be closed
are a portion of Broad Street from the old Days Inn site to East Front Street and
East Front Street to South Front Street. The march will end at Union Point Park,
and streets will reopen as the march rolls through. According to the application,
the demonstration and march will conclude by 3 p.m. A rain date of Saturday, July
18, 2020 has also been requested. A memo from Foster Hughes, Director of Parks
and Recreation, is attached along with a copy of the application and map of the
route.

Approve Minutes.

Draft minutes from the June 09, 2020 meeting are provided for review and approval.

kkkkkkkkkkhkkkkkkkkk
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Presentation of GIS Annual Report.

The Board adopted a GIS Strategic Plan in 2015. The plan recommends that an
annual report be provided to the Board of Aldermen to relay the status of
implementing the plan’s recommendations. Alice Wilson, GIS Coordinator, will
share a PowerPoint presentation to demonstrate some of the GIS applications and
advise of future projects and goals.

Conduct a Public Hearing on the Rezoning of 2409 Oaks Road; and

a) Consider Adopting a Statement of Zoning Consistency or Inconsistency;
and

b) Consider Adopting an Ordinance Rezoning 2409 Oaks Road.

(Ward 5) After originally being noticed for April 14, 2020 and continued twice due
to the restrictions imposed by the Governor's Executive Order relative to the
COVID-19 pandemic, a public hearing was held on June 9, 2020. Three residents
voiced concern about the rezoning, and the Board continued the public hearing and
consideration of the rezoning request until now to allow the applicant an opportunity
to attend and address the Board.

As a reminder, Nasr Algaradi requested to rezone the 0.25-acre parcel located at
2409 Oaks Road from R-6S Residential District to C-4 Neighborhood Business
District. His previous request in 2019 to rezone the property as C-3 Commercial
District was denied by the Board of Alderman due to the perceived impacts a
vape/tobacco shop would have on the surrounding neighborhood. Mr. Algaradi has
subsequently amended his plans to utilize the property as a convenience store. He
is now seeking to have the property rezoned as C-4 Neighborhood Business
District. The Planning and Zoning Board unanimously approved this request at its
March 3, 2020 meeting.

The Board is asked to reopen the public hearing to hear from the applicant and any
other citizens, and then consider adopting a statement of zoning consistency or
inconsistency and ultimately consider the zoning request. A memo from Jeff
Ruggieri, Director of Development Services, is attached.

Conduct a Public Hearing on the Rezoning of 1001 and 1003 S. Glenburnie

Road; and

a) Consider Adopting a Statement of Zoning Consistency or Inconsistency;
and

b) Consider Adopting an Ordinance Rezoning 1001 and 1003 S. Glenburnie
Road.

(Ward 5) John Delk has requested to rezone 1.28 +/- acres located at 1001 and
1003 South Glenburnie Road from R-6 Residential District to C-3 Commercial
District. The Planning and Zoning Board heard this petition at their June 2, 2020
meeting and unanimously approved the request. After conducting a public hearing,
the Board is asked to consider adopting a statement of zoning consistency or
inconsistency, followed by consideration of the zoning request. A memo from Mr.
Ruggieri is attached.



10.

1.

Conduct a Public Hearing on the Rezoning of 4416 South US 17 Hwy.; and

a) Consider Adopting a Statement of Zoning Consistency or Inconsistency;
and

b) Consider Adopting an Ordinance Rezoning 4416 South US 17 Hwy.

(Ward 6) Corey Thomas has requested to rezone a 0.46+/- parcel located at 4416
South US 17 Hwy. from R-10 Residential District to C-3 Commercial District. The
Planning and Zoning Board heard this petition at their June 2, 2020 meeting and
unanimously approved the request. After conducting a public hearing, the Board is
asked to consider adopting a statement of zoning consistency or inconsistency,
followed by consideration of the zoning request. A memo from Mr. Ruggieri is
attached.

Consider Adopting a Resolution Approving an Audit Contract for Fiscal Year
Ending June 30, 2020.

After issuing a Request for Proposal and receiving responses, the Board selected
the firm of Thompson, Price, Scott, Adams & Co. to perform the City’s audit for
Fiscal Year Ending June 30, 2019. The Board is asked to approve a new contract
for the firm to also perform the audit for Fiscal Year Ending June 30, 2020. The
cost for their services will not exceed $34,500, which includes all major programs.
This fee does not represent an increase from the amount charged for the June 30,
2019 audit. A memo from Mary Hogan, Director of Finance, is attached.

Consider Adopting a Resolution Approving a Lease Agreement with State
Employees Credit Union for the ATM Located in the Parking Lot at the Corner
of Pollock and Craven Streets.

(Ward 1) The State Employee’s Credit Union has requested renewal of the lease
agreement for the ATM currently located in the City’s parking lot at 302 Craven
Street. This ATM provides a needed service for those who live and work in the
downtown area. The proposed lease term is for a period of 12 months beginning
July 1, 2020, at a rate of $225.00 a month. A memo from Matt Montanye, Director
of Public Works, is attached.

Consider Adopting a Resolution Approving a Lease Agreement with the Area
Day Reporting Program for Youth for Property Located at 500 Fort Totten
Drive.

(Ward 1) The Area Day Reporting Program for Youth has requested renewal of the
lease agreement for the property located at 500 Fort Totten Drive. The lease is for
a 12-month period beginning July 1, 2020, at a rate of $1.00 a year. A memo from
Mr. Montanye is attached.
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13.

14.

15.

16.

Consider Adopting a Resolution Approving a Lease Agreement with Habitat
for Humanity of Craven County NC for Property Located at 920 George Street.

(Ward 1) Habitat for Humanity of Craven County NC has requested renewal of the
lease agreement for a portion of the property located at 920 George Street. The
proposed lease term is for a period of 12 months beginning on July 1, 2020, at a
rate of $1.00 a year. A memo from Mr. Montanye is attached.

Consider Adopting a Resolution to Initiate the Upset Bid process for 1705
Wilmington Street.

(Ward 5) Ashley Boyd has submitted an offer of $3,580 to purchase the vacant lot
at 1705 Wilmington Street. The tax value of the small 0.09-acre lot is $7,160, and
the offer represents 50% of the value. The property was acquired by the City in
October of 2008. The bidder is aware of the current zoning and states she has
spoken extensively with Development Services about the potential uses and
restrictions associated with the property. She has indicated a desire to potentially
place a tiny house on the property. A memo from Brenda Blanco, City Clerk, is
attached along with the tax card and pictures of the property.

Consider Adopting a Resolution Approving Administrative Guidelines and
Policies for the City of New Bern Hazard Mitigation Grant Programs.

The Hazard Mitigation Grant Program (“HMGP”) assists with implementing long-
term mitigation measures following a Presidential Disaster Declaration. This
program supports cost-effective, post-disaster projects and is the longest running
mitigation program among FEMA’s three grant programs. The City has been
approved funding to acquire and demolish three residential structures that were
substantially damaged during Hurricane Florence and which are located in the
Special Flood Hazard Area. Grant funding of $191,472 will be provided to facilitate
this scope of work. It is required that the Board approve administrative guidelines
and policies associated with the HMGP. A memo from Amanda Ohlensehlen,
Community & Economic Development Manager, is attached.

Consider Adopting a Resolution Approving a Financial Management Plan for
the City of New Bern Hazard Mitigation Grant Programs.

Like the previous item, the Board must approve a Financial Management Plan
establishing that the Director of Finance will serve as the Grant Finance Officer for
the HMGP. The plan also confirms that funding will be deposited in the City’s bank
account at First Citizens Bank. A memo from Ms. Ohlensehlen is attached.

Consider Adopting a Budget Ordinance Amendment for Fiscal Year 2019-20
for Various Funds.

To ensure all projected expenditures have a sufficient budget and to realign
revenues to equal appropriations, amendments must be made to the Fiscal Year
2019-20 budget. The Electric, Water and Sewer Funds will be amended to align
with the Payment in Lieu of Taxes (“PILOT”) and funds will be reallocated within the



17.

18.

19.

20.

21.

various divisions to accommodate transfers. The Grants Fund will be amended to
recognize grants that rolled from Fiscal Year 2018-19 and to acknowledge a new
grant awarded to the Police Department by the Department of Justice in the amount
of $37,014. A memo from Mrs. Hogan is attached.

Consider Amending the Grant Project Ordinance for the Hurricane Florence
Fund to Establish a Stanley White Recreation Center Project Within the Fund.

A grant project ordinance was adopted on October 9, 2018 to establish the
Hurricane Florence Fund. The proposed amendment will recognize estimated
revenues of $15,000,000 that have been obligated by FEMA for damages sustained
during the hurricane. The amendment also creates within the fund an $8,006,649
project for the Stanley White Recreation Center (“SWRC”). Funds designated for
SWRC are comprised of $7,506,649 from FEMA and $500,000 from insurance
proceeds. A memo from Mrs. Hogan is attached.

Consider Adopting an Amendment to the Capital Project Ordinance for the
Township 7 Sewer Improvements Project Fund.

A capital project ordinance was established on December 10, 2015 for the
Township 7 Sewer Improvements Project Fund. During Hurricanes Matthew and
Florence, a sewer lift station located adjacent to the Trent River was flooded. The
City applied for and received a $500,000 grant from the Golden Leaf Foundation to
assist with mitigating sewer overflows and other hazards. The grant funds will be
used toward the cost of relocating the sewer lift station out of the floodplain. This
amendment acknowledges the $500,000 in grant revenues. A memo from Mrs.
Hogan is attached.

Consider Adopting an Ordinance Amendment to Close the City Market —
Workforce Development Training Center Grant Project Fund and the Neuse
River Gateway Grant Project Fund.

Grant project funds were created for the City Market — Workforce Development
Center and the Neuse River Gateway Project. Both projects are now complete,
and the proposed ordinance amendment will formally close out the projects. A
memo from Mrs. Hogan is attached.

Consider Adopting an Ordinance to Amend Chapter 66 “Streets, Sidewalks
and Other Public Places” with Respect to Sidewalk Cafes.

Chapter 66 of the Code of Ordinances makes provision for sidewalk cafes. Those
cafes were previously limited to restaurants, but the amendment expands the
operation of a sidewalk café to include any business that holds an ABC permit.

Consider Adopting an Ordinance to Amend Chapter 66 “Streets, Sidewalks
and Other Public Places” with Respect to Street Cafes.



22,

23.

24,

25,

26.

27.

Chapter 66 of the Code of Ordinances makes provision for street cafes. Those
cafes were previously limited to restaurants, but the amendment expands the
operation of a street café to include any business that holds an ABC permit.
Appointment(s).

Ross Beebe’s term on the Board of Adjustment will expire June 30, 2020. He
serves as an alternate, and this term was his first appointment. Therefore, he is
eligible for reappointment to another three-year term. This is a rotating
appointment, and Alderman Best is next on the list to make an appointment. She
is asked to consider reappointing Mr. Beebe or, in the alternative, to make a new
appointment to fill this seat.

Attorney’s Report.

City Manager’s Report.

New Business.

Closed Session.

Adjourn.
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AGENDA ITEM COVER SHEET NEW BERN

CITY OF NEW BERN

Agenda Item Title:

Consider adopting an ordinance to amend Chapter 66 “Streets, Sidewalks and Other Public
Places” With Respect to Sidewalk Cafes

Date of Meeting: 06/23/20 Ward # if applicable:

Department: City Attorney Person Submitting Item:
Scott Davis

Call for Public Hearing: [1YesXINo Date of Public Hearing:

Explanation of Item: The ordinance that allows sidewalk cafes is being expanded
beyond restaurants to include all businesses with ABC permits.

Actions Needed by Consider adopting the ordinance amendment
Board:
Backup Attached: Redline and final versions of the ordinance amendment

Is item time sensitive? X Yes XINo
Will there be advocates/opponents at the meeting? [JYes X No

Cost of Agenda Item:
If this requires an expenditure, has it been budgeted and are funds available

and certified by the Finance Director? [1Yes [ No

Additional Notes:



AN ORDINANCE TO AMEND CHAPTER 66 “STREETS, SIDEWALKS AND OTHER

PUBLIC PLACES” OF THE CODE OF ORDINANCES OF THE CITY OF NEW BERN
THAT WHEREAS, the Board of Alderman of the City of New Bern deems it advisable

and in the public interest to effect certain revisions to Chapter 66 “Streets, Sidewalks and Other

Public Places” of the Code of Ordinances of the City of New Bern.

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE
CITY OF NEW BERN:

SECTION 1. That Article III “Obstructions™ of Chapter 66 “Streets, Sidewalks and Other
Public Places™ of the Code of Ordinances of the City of New Bern be and the same is hereby
amended by adding Section 66-70 “Sidewalk cafes.” as follows:

“Sec. 66-70. Sidewalk cafes.
(a) Definitions. The following definitions shall apply in this section:

(1)  ABC permit holder means any person or business entity possessing a valid and
current ABC permit as defined in G.S. § 18B-101(2).

(2)  Alcoholic beverage means any beverage containing at least one-half of one
percent (0.5%) alcohol by volume including, but not limited to, malt beverages, unfortified wine,
fortified wine, spirituous liquor, and mixed beverages.

3) Pedestrian way means an improved walk or passageway intended for use by
pedestrians, but not adjacent to any city street.

(4)  Restaurant means any establishment engaged in the business of regularly and
customarily selling food, primarily to be eaten on the premises, including businesses that are
referred to as restaurants, cafes, grills and other establishments that have a food counter where
food is sold.

(5) Restaurant operator means the person, firm, or corporation operating a restaurant
and associated sidewalk café. This definition includes the owner, and manager if different from
the owner, of the restaurant and associated sidewalk café.

(6) Sidewalk means that portion of a public street between the curb line, or the lateral
lines of the roadway if there is no curb and the adjacent property line that is intended for the use

of pedestrians.

(b) Sidewalk café permit generally. The city manager or his designee may issue permits for
the serving of food and beverages on the city sidewalks and pedestrian ways.

(c) Application. Any restaurant or ABC permit holder desiring to operate a sidewalk cafe
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shall prepare and file an application with the city manager or his designee which shall contain the
following information.

(1) The name, address, and telephone number of the restaurant or ABC permit holder
desiring to operate a sidewalk cafe.

2) The name, address, and telephone number of the restaurant operator or ABC
permit holder.

3) A current and valid Tax ID.

4) The type of food, beverage, or food product to be sold and served at the sidewalk
cafe. If alcoholic beverages are to be sold, the type of such alcoholic beverages.

(5)  The hours of operation of the restaurant or ABC permit holder and the proposed
hours of operation of the sidewalk cafe.

(6) A scaled drawing or site plan showing the following:

a. The section of sidewalk or alley to be used;
b. The section to be kept clear for pedestrian use; and
c. The proposed placement of the tables, chairs and other furnishings on the

sidewalk or alley. If modifications of the original drawing or site plan are desired by either the
city or the applicant, a new drawing must be submitted and approved by the city manager or his
designee.

(7) Evidence that the applicant has obtained and will maintain a general liability and
workers compensation insurance policy in the amount of one million dollars ($1,000,000) for the
operation of a sidewalk cafe which names the city as an additional insured.

(8) An indemnity statement, approved by the city attorney, whereby the restaurant
operator or ABC permit holder agrees to indemnify and hold harmless the city and its officers,
agents, and employees from any claim arising from the operation of the sidewalk cafe.

9) A copy of all permits and licenses issued by the state or the city, including health
and ABC permits and business licenses, necessary for the operation of the business, or a copy of
the application for the permit if no permit has been issued. This requirement includes any
permits or certificates issued by the city for exterior alterations or improvements to the business.

(10) A sworn statement describing any violation by the restaurant operator or ABC
permit holder of any laws, regulations, or ordinances relating to the possession, sale,
consumption, or transportation of intoxicating beverages or controlled substances during the five
(5) years immediately preceding the date of the permit application.
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(11)  Such additional information as may be requested by the city manager or his
designee to determine compliance with this section.

(12) A fee as provided in the City of New Bern fee schedule to cover the cost of
processing and investigating the application and issuing the permit.

(d) Issuance of permit. No permit for the operation of a sidewalk cafe may be issued unless
the application is complete and unless the following requirements are met:

(1) The sidewalk cafe must be associated with an operating business such that it is
under the same management and shares the same food preparation facilities, restroom facilities,
and/or other customer convenience facilities as the operating business. The sidewalk cafe must
be operated under the same name as the restaurant or ABC permit holder and may not be open or
operated at any time when the restaurant or ABC permit holder is not open for business.

2) The operation of the sidewalk cafe must be clearly incidental to the associated
restaurant or ABC permit holder business. The seating capacity of the sidewalk cafe may not be
more than fifty (50) percent of the interior seating capacity of the associated restaurant or ABC
permit holder. In addition, no more patrons than can be accommodated by the actual seats
provided in the sidewalk cafe can occupy the area of the sidewalk cafe.

(3) All furnishings used for sidewalk use pursuant to this section:

a. Shall comply with the American with Disabilities Act pertaining to
pedestrian travel;

b. Shall not be at any location which obstructs underground utility access
points, ventilation areas, meters, accessible ramps or other facilities provided for physically
challenged persons, a building access or exit, or any emergency access or exit way;

¢ Shall not extend beyond the sidewalk or pedestrian-way frontage of the
associated restaurant or ABC permit holder.

(4) The restaurant or ABC permit holder seeking to operate the sidewalk cafe must
front on and open onto the sidewalk or pedestrian way proposed for the sidewalk cafe.

(5) Tables, chairs, and other furnishings utilized for sidewalk cafes shall be of a type
that can be easily removed from the public right-of-way. Tables, chairs, and other furnishings
used in the operation of the sidewalk cafe must be removed within twenty-four (24) hours of
notice from the city. If such items are not removed upon twenty-four (24) hours notice, the city
shall have the right to remove and dispose of these items and may assess the property owner for
the cost of such removal and disposal. These items shall not be permanently affixed to the
sidewalk and must remain within the designated boundaries as delineated by city-installed
sidewalk markers. The city shall also have the right to remove such items immediately in
emergency situations. The city shall not be responsible for damage to public sidewalk cafe
furnishings under any circumstances.
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(6) Except as elsewhere permitted, the operation or furnishing of the sidewalk cafe
shall not involve any permanent alteration to or encroachment upon any street, sidewalk, or
pedestrian way or to the exterior of the associated restaurant or ABC permit holder. The owner
of the sidewalk cafe shall be responsible for repairing any incidental damage to public sidewalks
resulting from the operation of the sidewalk cafe.

(7) No person shall operate a sidewalk cafe later than 11:00 p.m. After such hour, the
area of the sidewalk cafe shall be open to the public and shall not be considered part of the
premises of the restaurant or ABC permit holder. Any person consuming alcoholic beverages in
a sidewalk cafe after such hour shall be subject to the provisions Section 46-5 of the city code.

(8) The approved site plan for the sidewalk cafe must be posted conspicuously within
the place of business at all times.

) All restaurants or ABC permit holders operating a sidewalk cafe shall keep the
approved site area clean.

(10)  The restaurant or ABC permit holder seeking to operate the sidewalk café shall
meet other reasonable conditions that may be necessary as determined by the city manager or his
designee.

(11)  Alcoholic beverages may be served at sidewalk cafes provided the following
additional requirements are met:

a. The sidewalk cafe shall be part of a restaurant or ABC permit holder, and
shall otherwise be authorized, permitted, or licensed under the state law and the city code to
serve and sell alcoholic beverages for on-premises consumption.

b. The portion of the sidewalk cafe where alcohol is or may be served shall
be enclosed by clearly visible barricades and shall have not more than two (2) points of ingress
and egress.

6. The sidewalk cafe must be included as part of the premises for which an
ABC permit is issued, pursuant to G.S. § 18B-1001, for the purpose of applying and enforcing
state laws regarding the sale or consumption of alcoholic beverages on-premises.

d. Signs shall be posted, visible at all exit points from the sidewalk cafe, that
it is unlawful to remove alcoholic beverages in open or unsealed containers from the premises.

. The restaurant operator or ABC permit holder shall not have violated any
law, regulation, or ordinance relating to the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances for the five (5) years preceding the
commencement of the sale of alcoholic beverages at the sidewalk cafe.

The applicant shall obtain and maintain an insurance policy in the amount
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of one million dollars ($1,000,000.00) for liquor liability, and shall name the city as additional-
insured.

(e) Denial or revocation of sidewalk café permit.

(1) The city manager or his designee may deny or revoke a permit, pursuant to this
section, if he finds that the granting or continuation of the permit would not be in the public’s
interest or if he finds that the operator of the business or establishment has:

a. Made a deliberate misrepresentation or provided false information in the
application;

b. Used the sidewalk or alley in such a manner as to create a public nuisance
or constitute a hazard to the public health, safety, or welfare;

g Failed to keep the sidewalk or alley clean and free of refuse;

d. Failed to maintain any health, business or other permit or license required
by law for the operation of the business or establishment;

e. Violated any of the terms of this ordinance, or violated any law,
regulation, or ordinance regarding the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances;

f. Failed to maintain the amount and type of insurance required herein; or
g. Failed to uphold the terms of the permit.

(2) The applicant may appeal the denial of the permit to the board of aldermen within
fifteen (15) working days after the date of the written denial and the board of aldermen may take
such corrective action as it shall find necessary. The findings and determination of the board of
aldermen shall be final.

3) Before the revocation of a permit, the city manager shall notify the permit holder
of his intent to revoke the permit and the reasons therefor and shall afford the permit holder a
reasonable opportunity to appear and be heard on the question of such revocation. After the
hearing, the city manager shall notify the permit holder in writing of this decision and the
reasons therefor. A decision of the city manager to revoke a permit may be appealed to the
board of aldermen in accordance with the provisions of subsection (2) herein.

() Reservation of rights. The city reserves the right to require any sidewalk cafe established
pursuant to this article to cease part or all of its operation in order to allow for construction,
maintenance, or repair of any street, sidewalk, utility, or public building by the city, its agents or
employees, or by any other governmental entity or public utility; and to allow for use of the
street or sidewalk in connection with parades, civic festivals, and other events of a temporary
nature as permitted by the city. The city further reserves the right to amend, alter, or change the
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permit as provided for in this article upon further review and consideration for reasons of public
safety, adopted public policy, or operational concerns without any costs to the city. In such
event, the city manager or his designee will notify the applicant by certified mail of amendments
to the permit. These amendments will require issuance of a new permit within the time period
specified in the notice. If the new permit is issued prior to the expiration of the original permit
that is being amended, the fee shall be waived for the amended permit. Failure to comply with
the amended permit pursuant to this section will result in automatic termination of the sidewalk
café permit.

(2) Term, transfer, renewal, etc. Permits issued in accordance with the provisions of this
section shall:

(1) Be issued for the period beginning July 1 and expiring June 30 of each year and in
all events will automatically expire on June 30 but may be renewed on a year-to-year basis;

2) Be in addition to any annual privilege license required pursuant to the city’s fee
schedule;

3) Not be transferable or assignable;

4) Specifically provide whether the sale and consumption of alcohol is permitted
under the permit; and

(5) Be subject to site inspection prior to initial permit issuance as well as annual
permit renewal. If such zoning permit is approved, a fee shall be levied for each separate annual
issuance of the permit in accordance with the city’s adopted fee schedule.”

SECTION 2. This ordinance shall be effective from and after the date of its adoption.

ADOPTED THIS 23" DAY OF JUNE, 2020.

DANA E. OUTLAW, MAYOR

BRENDA E. BLANCO, CITY CLERK

Page 6 of 6



RED-LINED VERSION
AN ORDINANCE TO AMEND CHAPTER 66 “STREETS, SIDEWALKS AND OTHER
PUBLIC PLACES” OF THE CODE OF ORDINANCES OF THE CITY OF NEW BERN

THAT WHEREAS, the Board of Alderman of the City of New Bern deems it advisable
and in the public interest to effect certain revisions to Chapter 66 “Streets, Sidewalks and Other

Public Places” of the Code of Ordinances of the City of New Bern.

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE
CITY OF NEW BERN:

SECTION 1. That Article III “Obstructions™ of Chapter 66 “Streets, Sidewalks and Other
Public Places™ of the Code of Ordinances of the City of New Bern be and the same is hereby
amended by adding Section 66-70 “Sidewalk cafes.” as follows:

“Sec. 66-70. Sidewalk cafes.
(a) Definitions. The following definitions shall apply in this section:

(1) ABC permit holder means any person or business entity possessing a valid and
current ABC permit as defined in G.S. § 18B-101(2).

(2)  Alcoholic beverage means any beverage containing at least one-half of one
percent (0.5%) alcohol by volume including, but not limited to, malt beverages, unfortified wine,
fortified wine, spirituous liquor, and mixed beverages.

3) Pedestrian way means an improved walk or passageway intended for use by
pedestrians, but not adjacent to any city street.

(4)  Restaurant means any establishment engaged in the business of regularly and
customarily selling food, primarily to be eaten on the premises, including businesses that are
referred to as restaurants, cafes, grills and other establishments that have a food counter where
food is sold.

(5) Restaurant operator means the person, firm, or corporation operating a restaurant
and associated sidewalk café. This definition includes the owner, and manager if different from
the owner, of the restaurant and associated sidewalk café.

(6) Sidewalk means that portion of a public street between the curb line, or the lateral
lines of the roadway if there is no curb and the adjacent property line that is intended for the use

of pedestrians.

(b) Sidewalk café permit generally. The city manager or his designee may issue permits for
the serving of food and beverages on the city sidewalks and pedestrian ways.
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(c)  Application. Any restaurant or ABC permit holder desiring to operate a sidewalk cafe
shall prepare and file an application with the city manager or his designee which shall contain the
following information.

(1) The name, address, and telephone number of the restaurant or ABC permit holder
desiring to operate a sidewalk cafe.

(2)  The name, address, and telephone number of the restaurant operator or ABC
permit holder.

3) A current and valid Tax ID.

(4)  The type of food, beverage, or food product to be sold and served at the sidewalk
cafe. If alcoholic beverages are to be sold, the type of such alcoholic beverages.

(5)  The hours of operation of the restaurant or ABC permit holder and the proposed
hours of operation of the sidewalk cafe.

(6) A scaled drawing or site plan showing the following:

a. The section of sidewalk or alley to be used;
b. The section to be kept clear for pedestrian use; and
c. The proposed placement of the tables, chairs and other furnishings on the

sidewalk or alley. If modifications of the original drawing or site plan are desired by either the
city or the applicant, a new drawing must be submitted and approved by the city manager or his
designee.

(7) Evidence that the applicant has obtained and will maintain a general liability and
workers compensation insurance policy in the amount of one million dollars ($1,000,000) for the
operation of a sidewalk cafe which names the city as an additional insured.

(8) An indemnity statement, approved by the city attorney, whereby the restaurant
operator or ABC permit holder agrees to indemnify and hold harmless the city and its officers,
agents, and employees from any claim arising from the operation of the sidewalk cafe.

9) A copy of all permits and licenses issued by the state or the city, including health
and ABC permits and business licenses, necessary for the operation of the restaurant business, or
a copy of the application for the permit if no permit has been issued. This requirement includes
any permits or certificates issued by the city for exterior alterations or improvements to the
restaurant business.

(10) A sworn statement describing any violation by the restaurant operator or ABC
permit holder of any laws, regulations, or ordinances relating to the possession, sale,
consumption, or transportation of intoxicating beverages or controlled substances during the five
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(5) years immediately preceding the date of the permit application.

(11)  Such additional information as may be requested by the city manager or his
designee to determine compliance with this section.

(12) A fee as provided in the City of New Bern fee schedule to cover the cost of
processing and investigating the application and issuing the permit.

(d)  Issuance of permit. No permit for the operation of a sidewalk cafe may be issued unless
the application is complete and unless the following requirements are met:

(1) The sidewalk cafe must be associated with an operating restaurant business such
that it is under the same management and shares the same food preparation facilities, restroom
facilities, and/or other customer convenience facilities as the restaurant operating business. The
sidewalk cafe must be operated under the same name as the restaurant or ABC permit holder and
may not be open or operated at any time when the restaurant or ABC permit holder is not open
for business.

(2)  The operation of the sidewalk cafe must be clearly incidental to the associated
restaurant or ABC permit holder business. The seating capacity of the sidewalk cafe may not be
more than fifty (50) percent of the interior seating capacity of the associated restaurant or ABC
permit holder. In addition, no more patrons than can be accommodated by the actual seats
provided in the sidewalk cafe can occupy the area of the sidewalk cafe.

(3) All furnishings used for sidewalk use pursuant to this section:

a. Shall comply with the American with Disabilities Act pertaining to
pedestrian travel;

b. Shall not be at any location which obstructs underground utility access
points, ventilation areas, meters, accessible ramps or other facilities provided for physically
challenged persons, a building access or exit, or any emergency access or exit way;

& Shall not extend beyond the sidewalk or pedestrian-way frontage of the
associated restaurant or ABC permit holder.

4) The restaurant or ABC permit holder seeking to operate the sidewalk cafe must
front on and open onto the sidewalk or pedestrian way proposed for the sidewalk cafe.

%) Tables, chairs, and other furnishings utilized for sidewalk cafes shall be of a type
that can be easily removed from the public right-of-way. Tables, chairs, and other furnishings
used in the operation of the sidewalk cafe must be removed within twenty-four (24) hours of
notice from the city. If such items are not removed upon twenty-four (24) hours notice, the city
shall have the right to remove and dispose of these items and may assess the property owner for
the cost of such removal and disposal. These items shall not be permanently affixed to the
sidewalk and must remain within the designated boundaries as delineated by city-installed
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sidewalk markers. The city shall also have the right to remove such items immediately in
emergency situations. The city shall not be responsible for damage to public sidewalk cafe
furnishings under any circumstances.

(6) Except as elsewhere permitted, the operation or furnishing of the sidewalk cafe
shall not involve any permanent alteration to or encroachment upon any street, sidewalk, or
pedestrian way or to the exterior of the associated restaurant or ABC permit holder. The owner
of the sidewalk cafe shall be responsible for repairing any incidental damage to public sidewalks
resulting from the operation of the sidewalk cafe.

7 No person shall operate a sidewalk cafe later than 11:00 p.m. After such hour, the
area of the sidewalk cafe shall be open to the public and shall not be considered part of the
premises of the restaurant or ABC permit holder. Any person consuming alcoholic beverages in
a sidewalk cafe after such hour shall be subject to the provisions Section 46-5 of the city code.

(8)  The approved site plan for the sidewalk cafe must be posted conspicuously within
the place of business at all times.

9) All restaurants or ABC permit holders operating a sidewalk cafe shall keep the
approved site area clean.

(10)  The restaurant or ABC permit holder seeking to operate the sidewalk café shall
meet other reasonable conditions that may be necessary as determined by the city manager or his
designee.

(11)  Alcoholic beverages may be served at sidewalk cafes provided the following
additional requirements are met:

a. The sidewalk cafe shall be part of a restaurant or ABC permit holder, and
shall otherwise be authorized, permitted, or licensed under the state law and the city code to
serve and sell alcoholic beverages for on-premises consumption.

b. The portion of the sidewalk cafe where alcohol is or may be served shall
be enclosed by clearly visible barricades and shall have not more than two (2) points of ingress
and egress.

) The sidewalk cafe must be included as part of the premises for which an

ABC permit forarestaurant-as-defined-in-G-S—§18B-1000(6); is issued, pursuant to G.S. § 18B-
1001, for the purpose of applying and enforcing state laws regarding the sale or consumption of
alcoholic beverages on-premises.

d. Signs shall be posted, visible at all exit points from the sidewalk cafe, that
it is unlawful to remove alcoholic beverages in open or unsealed containers from the premises.

& The restaurant operator or ABC permit holder shall not have violated any
law, regulation, or ordinance relating to the possession, sale, transportation or consumption of
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intoxicating beverages or controlled substances for the five (5) years preceding the
commencement of the sale of alcoholic beverages at the sidewalk cafe.

The applicant shall obtain and maintain an insurance policy in the amount
of one million dollars ($1,000,000.00) for liquor liability, and shall name the city as additional-
insured.

(e) Denial or revocation of sidewalk café permit.

(1) The city manager or his designee may deny or revoke a permit, pursuant to this
section, if he finds that the granting or continuation of the permit would not be in the public’s
interest or if he finds that the operator of the business or establishment has:

a. Made a deliberate misrepresentation or provided false information in the
application;

b. Used the sidewalk or alley in such a manner as to create a public nuisance
or constitute a hazard to the public health, safety, or welfare;

[ Failed to keep the sidewalk or alley clean and free of refuse;

d. Failed to maintain any health, business or other permit or license required
by law for the operation of the business or establishment;

e Violated any of the terms of this ordinance, or violated any law,
regulation, or ordinance regarding the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances;

f. Failed to maintain the amount and type of insurance required herein; or
g. Failed to uphold the terms of the permit.

(2) The applicant may appeal the denial of the permit to the board of aldermen within
fifteen (15) working days after the date of the written denial and the board of aldermen may take
such corrective action as it shall find necessary. The findings and determination of the board of
aldermen shall be final.

3) Before the revocation of a permit, the city manager shall notify the permit holder
of his intent to revoke the permit and the reasons therefor and shall afford the permit holder a
reasonable opportunity to appear and be heard on the question of such revocation. After the
hearing, the city manager shall notify the permit holder in writing of this decision and the
reasons therefor. A decision of the city manager to revoke a permit may be appealed to the
board of aldermen in accordance with the provisions of subsection (2) herein.

) Reservation of rights. The city reserves the right to require any sidewalk cafe established
pursuant to this article to cease part or all of its operation in order to allow for construction,
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maintenance, or repair of any street, sidewalk, utility, or public building by the city, its agents or
employees, or by any other governmental entity or public utility; and to allow for use of the
street or sidewalk in connection with parades, civic festivals, and other events of a temporary
nature as permitted by the city. The city further reserves the right to amend, alter, or change the
permit as provided for in this article upon further review and consideration for reasons of public
safety, adopted public policy, or operational concerns without any costs to the city. In such
event, the city manager or his designee will notify the applicant by certified mail of amendments
to the permit. These amendments will require issuance of a new permit within the time period
specified in the notice. If the new permit is issued prior to the expiration of the original permit
that is being amended, the fee shall be waived for the amended permit. Failure to comply with
the amended permit pursuant to this section will result in automatic termination of the sidewalk
café permit.

(2) Term, transfer, renewal, etc. Permits issued in accordance with the provisions of this
section shall:

(1) Be issued for the period beginning July 1 and expiring June 30 of each year and in
all events will automatically expire on June 30 but may be renewed on a year-to-year basis;

2) Be in addition to the any annual privilege license required pursuant to the city’s
fee schedule;

3) Not be transferable or assignable;

4) Specifically provide whether the sale and consumption of alcohol is permitted
under the permit; and

(5) Be subject to site inspection prior to initial permit issuance as well as annual
permit renewal. If such zoning permit is approved, a fee shall be levied for each separate annual
issuance of the permit in accordance with the city’s adopted fee schedule.”

SECTION 2. This ordinance shall be effective from and after the date of its adoption.

ADOPTED THIS 23" DAY OF JUNE, 2020.

DANA E. OUTLAW, MAYOR

BRENDA E. BLANCO, CITY CLERK
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AN ORDINANCE TO AMEND CHAPTER 66 “STREETS, SIDEWALKS AND OTHER

PUBLIC PLACES” OF THE CODE OF ORDINANCES OF THE CITY OF NEW BERN
THAT WHEREAS, the Board of Alderman of the City of New Bern deems it advisable

and in the public interest to effect certain revisions to Chapter 66 “Streets, Sidewalks and Other

Public Places™ of the Code of Ordinances of the City of New Bern.

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE
CITY OF NEW BERN:

SECTION 1. That Article III “Obstructions™ of Chapter 66 “Streets, Sidewalks and Other
Public Places™ of the Code of Ordinances of the City of New Bern be and the same is hereby
amended by adding Section 66-71 “Street cafés.” as follows:

“Sec. 66-71. Street cafés.
(a) Definitions. The following definitions shall apply in this section:

(1)  ABC permit holder means any person or business entity possessing a valid and
current ABC permit as defined in G.S. § 18B-101(2).

(2)  Alcoholic beverage means any beverage regulated by Chapter 18B — “Regulation
of Alcoholic Beverages™ of the North Carolina General Statutes that a restaurant may lawfully
serve or sell for consumption in a street as defined herein while operating as a street café.

3) Restaurant means any establishment engaged in the business of regularly and
customarily selling food, primarily to be eaten on the premises, including businesses that are
referred to as restaurants, cafés, grills and other establishments that have a food counter where
food is sold.

4) Restaurant operator means the person, firm, or corporation operating a restaurant
and associated street café. This definition includes the owner, and manager if different from the
owner, of the restaurant and associated street café.

(5) Street means that portion of a city street between the curb lines, or between the
lateral lines of the street if there is no curb.

(b) Street café permit generally. The city manager or his designee may issue permits for the
serving of food and beverages on a designated portion of a street to be effective only during such
periods that the board of aldermen closes a street for the purpose of allowing street cafés.

() Application. Any restaurant or ABC permit holder desiring to operate a street café shall

prepare and file an application with the city manager or his designee which shall contain the
following information:
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(1) The name, address, and telephone number of the restaurant or ABC permit holder
desiring to operate a street café.

(2)  The name, address, telephone number, and email address of the restaurant
operator or ABC permit holder.

3) A current and valid Tax ID.

(4)  The type of food, beverage, or food product to be sold and served at the street
café. If alcoholic beverages are to be sold, the type of such alcoholic beverages.

(5) The hours of operation of the restaurant or ABC permit holder and the proposed
hours of operation of the street café.

(6) A scaled drawing or site plan showing the following:
a. The section of street to be used; and

b. The proposed placement of the tables, chairs and other furnishings on the
street. If modifications of the original drawing or site plan are desired by either the city or the
applicant, a new drawing must be submitted and approved by the city manager or his designee.

(7) Evidence that the applicant has obtained and will maintain a general liability and
workers compensation insurance policy in the amount of one million dollars ($1,000,000) for the
operation of a street café which names the city as an additional insured.

(8) An indemnity statement, approved by the city attorney, whereby the restaurant
operator or ABC permit holder agrees to indemnify and hold harmless the city and its officers,
agents, and employees from any claim arising from the operation of the street café.

(9) A copy of all permits and licenses issued by the state or the city, including health
and ABC permits and business licenses, necessary for the operation of the business, or a copy of
the application for the permit if no permit has been issued. This requirement includes any
permits or certificates issued by the city for exterior alterations or improvements to the business.

(10) A sworn statement describing any violation by the restaurant operator or ABC
permit holder of any laws, regulations, or ordinances relating to the possession, sale,
consumption, or transportation of intoxicating beverages or controlled substances during the five
(5) years immediately preceding the date of the permit application.

(IT) ~ Such additional information as may be requested by the city manager or his
designee to determine compliance with this section.

(12) A fee as provided in the City of New Bern fee schedule to cover the cost of
processing and investigating the application and issuing the permit.
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(d)  Issuance of permit. No permit for the operation of a street café may be issued unless the
application is complete and unless the following requirements are met:

(1) The street café must be associated with an operating business such that it is under
the same management and shares the same food preparation facilities, restroom facilities, and/or
other customer convenience facilities as the operating business. The street café must be operated
under the same name as the restaurant or ABC permit holder and may not be open or operated at
any time when the restaurant or ABC permit holder is not open for business.

2) The operation of the street café must be clearly incidental to the associated
restaurant or ABC permit holder business. The cumulative seating capacity of the street café,
associated restaurant business, and any associated sidewalk café may not be more than one
hundred (100%) percent of the interior seating capacity of the associated restaurant or ABC
permit holder. In addition, no more patrons than can be accommodated by the actual seats
provided in the street café can occupy the area of the street café.

3) All furnishings used for street café use pursuant to this section:
a. Shall comply with the American with Disabilities Act;

b. Shall not be placed at any location which obstructs underground utility
access points, ventilation areas, meters, accessible ramps or other facilities provided for
physically challenged persons, a building access or exit, or any emergency access or exit way;

C. Shall not extend beyond the street café area as designated in the
application.

4) The restaurant or ABC permit holder seeking to operate the street café must front
on and open onto the street proposed for the street café.

(5)  Tables, chairs, and other furnishings utilized for sidewalk cafés shall be of a type
that can be easily removed from the street. Tables, chairs, and other furnishings used in the
operation of the street café must be removed no later than the time specified in any street closing
ordinance for the street to reopen. If such items are not removed by such time, the city shall
have the right to remove and dispose of these items and may assess the restaurant operator for
the cost of such removal and disposal. These items shall not be permanently affixed to the street
and must remain within the designated boundaries as delineated by street markers. The city shall
also have the right to remove such items immediately in emergency situations. The city shall not
be responsible for damage to street café furnishings under any circumstances.

(6) Except as elsewhere permitted, the operation or furnishing of the street café shall
not involve any permanent alteration to or encroachment upon any street, sidewalk, or to the
exterior of the associated restaurant or ABC permit holder. The owner of the street café shall be
responsible for repairing any incidental damage to streets or public sidewalks resulting from the
operation of the street cafe.
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(7)  No person shall operate a street café later than 11:00 p.m. After such hour, the
area of the street café shall be open to the public and shall not be considered part of the premises
of the restaurant or ABC permit holder. Any person consuming alcoholic beverages in a street
café after such hour shall be subject to the provisions Section 46-5 of the city code.

(8) The approved site plan for the street café must be maintained within the place of
business at all times.

9) All restaurants or ABC permit holders operating a street café shall keep the
approved site area clean.

(10)  The restaurant or ABC permit holder seeking to operate the street café shall meet
other reasonable conditions that may be necessary as determined by the city manager or his
designee.

(IT)  Alcoholic beverages may be served at street cafés provided the following
additional requirements are met:

a. The street café shall be part of a restaurant or ABC permit holder and shall
otherwise be authorized, permitted, or licensed under the state law and the city code to serve and
sell alcoholic beverages for on-premises consumption.

b. The portion of the street café where alcohol is or may be served shall be
enclosed by clearly visible barricades and shall have not more than two (2) points of ingress and
egress.

G The street café¢ must be included as part of the premises for which an ABC
permit is issued, pursuant to G.S. § 18B-1001, for the purpose of applying and enforcing state
laws regarding the sale or consumption of alcoholic beverages on-premises.

d. Signs shall be posted, visible at all exit points from the street café, that it is
unlawful to remove alcoholic beverages in open or unsealed containers from the premises.

®: The restaurant operator or ABC permit holder shall not have violated any
law, regulation, or ordinance relating to the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances for the five (5) years preceding the
commencement of the sale of alcoholic beverages at the street café.

f. The applicant shall obtain and maintain an insurance policy in the amount
of one million dollars ($1,000,000.00) for liquor liability, and shall name the city as additional-
insured.

(e) Denial or revocation of street café permit.

(1) The city manager or his designee may deny or revoke a permit, pursuant to this
section, if he finds that the granting or continuation of the permit would not be in the public’s
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interest, or if he finds that the operator of the business or establishment has:

a. Made a deliberate misrepresentation or provided false information in the
application;

b. Used the street in such a manner as to create a public nuisance or
constitute a hazard to the public health, safety, or welfare;

c Failed to keep the street or alley clean and free of refuse;

d. Failed to maintain any health, business or other permit or license required
by law for the operation of the business or establishment;

€. Violated any of the terms of this ordinance, or violated any law,
regulation, or ordinance regarding the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances;

f. Failed to maintain the amount and type of insurance required herein; or
g. Failed to uphold the terms of the permit.

(2)  The applicant may appeal the denial of the permit to the board of aldermen within
fifteen (15) working days after the date of the written denial and the board of aldermen may take
such corrective action as it shall find necessary. The findings and determination of the board of
aldermen shall be final.

3) Before the revocation of a permit, the city manager shall notify the permit holder
of his intent to revoke the permit and the reasons therefor and shall afford the permit holder a
reasonable opportunity to appear and be heard on the question of such revocation. After the
hearing, the city manager shall notify the permit holder in writing of this decision and the
reasons therefor. A decision of the city manager to revoke a permit may be appealed to the
board of aldermen in accordance with the provisions of subsection (2) herein.

(f) Reservation of rights. The city reserves the right to require any street café established
pursuant to this article to cease part or all of its operation in order to allow for construction,
maintenance, or repair of any street, sidewalk, utility, or public building by the city, its agents or
employees, or by any other governmental entity or public utility; and to allow for use of the
street or sidewalk in connection with parades, civic festivals, and other events of a temporary
nature as permitted by the city. The city further reserves the right to amend, alter, or change the
permit as provided for in this article upon further review and consideration for reasons of public
safety, adopted public policy, or operational concerns without any costs to the city. In such
event, the city manager or his designee will notify the applicant by email of amendments to the
permit. These amendments will require issuance of a new permit within the time period
specified in the notice. If the new permit is issued prior to the expiration of the original permit
that is being amended, the fee shall be waived for the amended permit. Failure to comply with
the amended permit pursuant to this section will result in automatic termination of the street café
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permit.

(g) Term, transfer, renewal, etc. Permits issued in accordance with the provisions of this
section shall:

(1) Be issued for the period beginning July 1 and expiring June 30 of each year and in
all events will automatically expire on June 30, but shall only be effective during periods when
the board of aldermen closes a public street for the purpose of allowing street cafés;

(2) Be renewed on a year-to-year basis;

(3) Be in addition to the annual privilege license, if any, required pursuant to the
city’s fee schedule;

(4)  Not be transferable or assignable;

(5) Specifically provide whether the sale and consumption of alcohol is permitted
under the permit; and

(6) Be subject to site inspection prior to initial permit issuance as well as annual
permit renewal. If such street café permit is approved, a fee shall be levied for each separate
annual issuance of the permit in accordance with the city’s adopted fee schedule.”

SECTION 2. This ordinance shall be effective from and after its date of adoption.

ADOPTED THIS 23" DAY OF JUNE, 2020.

DANA E. OUTLAW, MAYOR

BRENDA E. BLANCO, CITY CLERK
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RED-LINED VERSION

AN ORDINANCE TO AMEND CHAPTER 66 “STREETS, SIDEWALKS AND OTHER
PUBLIC PLACES” OF THE CODE OF ORDINANCES OF THE CITY OF NEW BERN

THAT WHEREAS, the Board of Alderman of the City of New Bern deems it advisable

and in the public interest to effect certain revisions to Chapter 66 “Streets, Sidewalks and Other

Public Places” of the Code of Ordinances of the City of New Bern.

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE
CITY OF NEW BERN:

SECTION 1. That Article III “Obstructions” of Chapter 66 “Streets, Sidewalks and Other
Public Places” of the Code of Ordinances of the City of New Bern be and the same is hereby
amended by adding Section 66-71 “Street cafés.” as follows:

“Sec. 66-71. Street cafés.
(a) Definitions. The following definitions shall apply in this section:

(1) ABC permit holder means any person or business entity possessing a valid and
current ABC permit as defined in G.S. § 18B-101(2).

(2)  Alcoholic beverage means any beverage regulated by Chapter 18B — “Regulation
of Alcoholic Beverages” of the North Carolina General Statutes that a restaurant may lawfully
serve or sell for consumption in a street as defined herein while operating as a street café.

3) Restaurant means any establishment engaged in the business of regularly and
customarily selling food, primarily to be eaten on the premises, including businesses that are
referred to as restaurants, cafés, grills and other establishments that have a food counter where
food is sold.

@) Restaurant operator means the person, firm, or corporation operating a restaurant
and associated street café. This definition includes the owner, and manager if different from the
owner, of the restaurant and associated street caf€.

&) Street means that portion of a city street between the curb lines, or between the
lateral lines of the street if there is no curb.

(b)  Street café permit generally. The city manager or his designee may issue permits for the
serving of food and beverages on a designated portion of a street to be effective only during such
periods that the board of aldermen closes a street for the purpose of allowing street cafés.

(c) Application. Any restaurant or ABC permit holder desiring to operate a street café shall
prepare and file an application with the city manager or his designee which shall contain the
following information:
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(1)  The name, address, and telephone number of the restaurant or ABC permit holder
desiring to operate a street café.

2) The name, address, telephone number, and email address of the restaurant
operator or ABC permit holder.

3) A current and valid Tax ID.

(4)  The type of food, beverage, or food product to be sold and served at the street
café. If alcoholic beverages are to be sold, the type of such alcoholic beverages.

(5)  The hours of operation of the restaurant or ABC permit holder and the proposed
hours of operation of the street café.

(6) A scaled drawing or site plan showing the following:
a. The section of street to be used; and

b. The proposed placement of the tables, chairs and other furnishings on the
street. If modifications of the original drawing or site plan are desired by either the city or the
applicant, a new drawing must be submitted and approved by the city manager or his designee.

(7 Evidence that the applicant has obtained and will maintain a general liability and
workers compensation insurance policy in the amount of one million dollars ($1,000,000) for the
operation of a street café which names the city as an additional insured.

(8) An indemnity statement, approved by the city attorney, whereby the restaurant
operator or ABC permit holder agrees to indemnify and hold harmless the city and its officers,
agents, and employees from any claim arising from the operation of the street café.

©)) A copy of all permits and licenses issued by the state or the city, including health
and ABC permits and business licenses, necessary for the operation of the restaurant business, or
a copy of the application for the permit if no permit has been issued. This requirement includes
any permits or certificates issued by the city for exterior alterations or improvements to the
restaurant business.

(10) A sworn statement describing any violation by the restaurant operator or ABC
permit _holder of any laws, regulations, or ordinances relating to the possession, sale,
consumption, or transportation of intoxicating beverages or controlled substances during the five
(5) years immediately preceding the date of the permit application.

(11)  Such additional information as may be requested by the city manager or his
designee to determine compliance with this section.

(12) A fee as provided in the City of New Bern fee schedule to cover the cost of
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processing and investigating the application and issuing the permit.

(d)  Issuance of permit. No permit for the operation of a street café may be issued unless the
application is complete and unless the following requirements are met:

(1) The street café must be associated with an operating restaurant business such that
it is under the same management and shares the same food preparation facilities, restroom
facilities, and/or other customer convenience facilities as the restaurant operating business. The
street café must be operated under the same name as the restaurant or ABC permit holder and
may not be open or operated at any time when the restaurant or ABC permit holder is not open
for business.

(2) The operation of the street café must be clearly incidental to the associated
restaurant or ABC permit holder business. The cumulative seating capacity of the street café,
associated restaurant business, and any associated sidewalk café may not be more than one
hundred (100%) percent of the interior seating capacity of the associated restaurant or ABC
permit holder. In addition, no more patrons than can be accommodated by the actual seats
provided in the street café can occupy the area of the street café.

(3) Al furnishings used for street café use pursuant to this section:
a. Shall comply with the American with Disabilities Act;
b. Shall not be placed at any location which obstructs underground utility
access points, ventilation areas, meters, accessible ramps or other facilities provided for

physically challenged persons, a building access or exit, or any emergency access or exit way;

. Shall not extend beyond the street café area as designated in the
application.

(4) The restaurant or ABC permit holder seeking to operate the street café must front
on and open onto the street proposed for the street café.

(5) Tables, chairs, and other furnishings utilized for sidewalk cafés shall be of a type
that can be easily removed from the street. Tables, chairs, and other furnishings used in the
operation of the street café must be removed no later than the time specified in any street closing
ordinance for the street to reopen. If such items are not removed by such time, the city shall
have the right to remove and dispose of these items and may assess the restaurant operator for
the cost of such removal and disposal. These items shall not be permanently affixed to the street
and must remain within the designated boundaries as delineated by street markers. The city shall
also have the right to remove such items immediately in emergency situations. The city shall not
be responsible for damage to street café furnishings under any circumstances.

(6) Except as elsewhere permitted, the operation or furnishing of the street café shall
not involve any permanent alteration to or encroachment upon any street, sidewalk, or to the
exterior of the associated restaurant or ABC permit holder. The owner of the street café shall be
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responsible for repairing any incidental damage to streets or public sidewalks resulting from the
operation of the street cafe.

(7)  No person shall operate a street café later than 11:00 p.m. After such hour, the
area of the street café shall be open to the public and shall not be considered part of the premises
of the restaurant or ABC permit holder. Any person consuming alcoholic beverages in a street
café after such hour shall be subject to the provisions Section 46-5 of the city code.

(8)  The approved site plan for the street café must be maintained within the place of
business at all times.

9 All restaurants or ABC permit holders operating a street café shall keep the
approved site area clean.

(10)  The restaurant or ABC permit holder seeking to operate the street café shall meet
other reasonable conditions that may be necessary as determined by the city manager or his
designee.

(IT)  Alcoholic beverages may be served at street cafés provided the following
additional requirements are met:

a. The street café shall be part of a restaurant or ABC permit holder and shall
otherwise be authorized, permitted, or licensed under the state law and the city code to serve and
sell alcoholic beverages for on-premises consumption.

b. The portion of the street café where alcohol is or may be served shall be
enclosed by clearly visible barricades and shall have not more than two (2) points of ingress and
egress.

¢ The street café must be included as part of the premises for which an ABC

permit for-a-restaurant-as-defined-in-G-S—$§18B-1000(6); is issued, pursuant to G.S. § 18B-1001,

for the purpose of applying and enforcing state laws regarding the sale or consumption of
alcoholic beverages on-premises.

d. Signs shall be posted, visible at all exit points from the street café, that it is
unlawful to remove alcoholic beverages in open or unsealed containers from the premises.

e The restaurant operator or ABC permit holder shall not have violated any
law, regulation, or ordinance relating to the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances for the five (5) years preceding the
commencement of the sale of alcoholic beverages at the street café.

f. The applicant shall obtain and maintain an insurance policy in the amount

of one million dollars ($1,000,000.00) for liquor liability, and shall name the city as additional-
insured.
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(e) Denial or revocation of street café permit.

(1) The city manager or his designee may deny or revoke a permit, pursuant to this
section, if he finds that the granting or continuation of the permit would not be in the public’s
interest, or if he finds that the operator of the business or establishment has:

a. Made a deliberate misrepresentation or provided false information in the
application;

b. Used the street in such a manner as to create a public nuisance or
constitute a hazard to the public health, safety, or welfare;

é Failed to keep the street or alley clean and free of refuse;

d. Failed to maintain any health, business or other permit or license required
by law for the operation of the business or establishment;

e. Violated any of the terms of this ordinance, or violated any law,
regulation, or ordinance regarding the possession, sale, transportation or consumption of
intoxicating beverages or controlled substances;

f. Failed to maintain the amount and type of insurance required herein; or
g. Failed to uphold the terms of the permit.

2) The applicant may appeal the denial of the permit to the board of aldermen within
fifteen (15) working days after the date of the written denial and the board of aldermen may take
such corrective action as it shall find necessary. The findings and determination of the board of
aldermen shall be final.

3) Before the revocation of a permit, the city manager shall notify the permit holder
of his intent to revoke the permit and the reasons therefor and shall afford the permit holder a
reasonable opportunity to appear and be heard on the question of such revocation. After the
hearing, the city manager shall notify the permit holder in writing of this decision and the
reasons therefor. A decision of the city manager to revoke a permit may be appealed to the
board of aldermen in accordance with the provisions of subsection (2) herein.

(H Reservation of rights. The city reserves the right to require any street café established
pursuant to this article to cease part or all of its operation in order to allow for construction,
maintenance, or repair of any street, sidewalk, utility, or public building by the city, its agents or
employees, or by any other governmental entity or public utility; and to allow for use of the
street or sidewalk in connection with parades, civic festivals, and other events of a temporary
nature as permitted by the city. The city further reserves the right to amend, alter, or change the
permit as provided for in this article upon further review and consideration for reasons of public
safety, adopted public policy, or operational concerns without any costs to the city. In such
event, the city manager or his designee will notify the applicant by email of amendments to the
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permit. These amendments will require issuance of a new permit within the time period
specified in the notice. If the new permit is issued prior to the expiration of the original permit
that is being amended, the fee shall be waived for the amended permit. Failure to comply with
the amended permit pursuant to this section will result in automatic termination of the street café
permit.

(2) Term, transfer, renewal, etc. Permits issued in accordance with the provisions of this
section shall:

(1) Be issued for the period beginning July 1 and expiring June 30 of each year and in
all events will automatically expire on June 30, but shall only be effective during periods when
the board of aldermen closes a public street for the purpose of allowing street cafés;

(2) Be renewed on a year-to-year basis;

(3) Be in addition to the annual privilege license, if any, required pursuant to the
city’s fee schedule;

(4) Not be transferable or assignable;

(5) Specifically provide whether the sale and consumption of alcohol is permitted
under the permit; and

(6) Be subject to site inspection prior to initial permit issuance as well as annual
permit renewal. If such street café permit is approved, a fee shall be levied for each separate
annual issuance of the permit in accordance with the city’s adopted fee schedule.”

SECTION 2. This ordinance shall be effective from and after its date of adoption.

ADOPTED THIS 23" DAY OF JUNE, 2020.

DANA E. OUTLAW, MAYOR

BRENDA E. BLANCO, CITY CLERK

Page 6 of 6



Aldermen

Sabrina Bengel
Jameesha Harris

Robert V. Aster CITY OF NEW BERN

Johnnie Ray Kinsey 300 Pollock Street, P.O. Box 1129
Barbara J. Best New Bern, NC 28563-1129
Jeffrey T. Odham (252) 6364000
Memorandum
TO: Alderman Barbara Best
FROM: Brenda Blanco, City Clerk
DATE: June 15, 2020

SUBJECT: Appointment to Board of Adjustment

Dana E. Outlaw
Mayor
Mark A. Stephens
City Manager
Brenda E. Blanco
City Clerk
Mary M. Hogan
Director of Finance

Ross Beebe’s term on the Board of Adjustment will expire June 30, 2020. He serves as

an alternate, and this term was his first appointment.

Therefore, he is eligible for

reappointment to another three-year term. You are asked to consider reappointing Mr.

Beebe or to make a new appointment to fill this seat.

/beb

Everything comes together here.
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