City of North Royalton

Mayor Larry Antoskiewicz

Board of Zoning Appeals

David Smerek Building Commissioner

PUBLIC HEARING LEGAL NOTICE

Pursuant to Section 1264.05 of the City of North Royalton Zoning Code, Notice is hereby given that the
Board of Zoning Appeals of the City of North Royalton, Ohio, will hold a public hearing on Thursday,
February 22, 2024 at 7:00 p.m. local time in the Council Chambers at City Hall, 14600 State Road.

As required pursuant to Section 1264.04, the Public Hearing will be heard on the request by Jordan Berns,
Esqg. and Benjamin Ockner, Esq., of Berns, Ockner & Greenberger, LLC, on behalf of Revere at Woodcroft
Glen, LLC and Traditions at Royalton Place, LLC, to appeal the decision of the Planning Commission, as
set forth in Codified Ordinance Sections 1264.01(b) and 1264.01(c), in regards to application PC23-18
which, at the December 6, 2023 Planning Commission meeting, granted final site plan approval to 13393
York Road LLC for alterations to Mr. Divot's Sports Park located at 13393 York Road, also known as PPN:
482-27-005, in Research Office (RO) District zoning.

Hearings for each variance or appeal will be taken in order as set forth in agenda. Hearings generally
take approximately ten (10) minutes but are fact based and may require a greater length of time. All
applicants and anyone wishing to be heard on a variance or appeal request should be present at the start
of the meeting. Plans and specifications and other documentation are on file at the Building Division, City
of North Royalton Service Center, 11545 Royalton Road, for review by interested parties.

You can view the meeting live by entering the following link on your phone or computer or you may attend
the meeting in person at North Royalton City Hall.

Link: Board of Zoning Appeals Website

If you would like to be heard on the subject of this application but do not wish to attend the meeting in
person, please fill out and submit the attached Public Hearing form with any documents or photographs
and return it to the Building Department no later than February 21st at 12:00 p.m. local time. PLEASE
NOTE: THE PUBLIC HEARING FORM MUST BE NOTARIZED IN ORDER TO BE READ INTO THE
RECORD.

BOARD OF ZONING APPEALS
NORTH ROYALTON, OHIO

lan Russell

Board of Zoning Appeals Secretary
City of North Royalton, Ohio
February 8, 2024

11545 Royalton Road ® North Royalton, Ohio 44133 e ph 440.457.5652 e irussell@northroyalton.org


https://www.northroyalton.org/government/boards___commissions/board_of_zoning_appeals/index.php
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NOTICE OF APPEAL

APPELLANTS: Revere at Woodcroft Glen, LLC (“Revere”)
Traditions at Royalton Place, LLC (“Traditions™)
14300 Ridge Road
North Royalton, OH 44133
(P.P.## 48231132, 48231134, and 48231060)

COUNSEL: Berns, Ockner & Greenberger, LLC
Jordan Berns, Esq.
Benjamin J. Ockner, Esq.
3733 Park East Drive, Suite 200
Beachwood, OH 44122
(216) 831-8838

DECISION

APPEALED: North Royalton (“City™) Planning Commission (“PC”) No. PC23-18,
approving the application of 13393 York Road LLC (*York™) for final
site plan approval for improvements to Mr. Divot’s Sports Park (“Park™).
Voted on 12/6/2023; finalized on 1/3/2024.!

ATTENTION NORTH ROYALTON BUILDING COMMISSIONER:

Revere and Traditions (collectively “Revere™) hereby appeal the PC’s decision approving
a “final site plan” for York regarding the Park on land north of and adjacent to Revere’s
property. The approval was voted on at the PC’s December 6, 2023, meeting and was finalized
by the approval of the December 6, 2023, minutes at the PC’s January 3, 2024 meeting.

As set forth below, the PC’s decision violates Section 1286.06(b) of the City’s Codified
Ordinances (“Code™) because it aliows for the extension/enlargement of a nonconforming use, In
addition, there was neither notice to the comumnunity nor an opportunity to be heard as to changes
in the Park’s hours of operation as well as buffering and light-shielding requirements. The
changes to the hours of operation and buffering and light-shielding requirements will all have a
detrimental impact on apartments, homes, and common areas owned and/or mnanaged by Revere.

The Park is located in the City’s Research-Office (“RO”) District and is a nonconforming
use. By application filed March 2, 2023 (“Application 17),* York requested “final site plan
approval” for 6 specific “improvements” at the Park:

Add a 20 stall indoor/outdoor (non-enclosed) structure to hit golf balls,
Replace cutrent 6 batting cages with 5 new, enclosed batting cages.
Repair current light poles and modify with LED heads.
Replace parking lot.
Continue with current net contractor to completely enclosc side and rear of
driving range with nets. Nets to reach 75 feet high.

" Replace current miniature golf course with new 18 hole course.

Al S

2

! A copy of relevant poriions of the minutes of the PC’s December 6, 2023, meeting are attached as Exhibit “A.”
2 A copy of Application  (on file on the City’s website) is attached as Exhibit “B.”
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Application 1 also included proposed hours for the mini golf and the batting cages at the
Park (10 am -10 pm), and a significant increase in the hours for the Park’s driving range (6 am —
11 pm for Sunday through Thursday, and between 6 am and midnight for Friday and Saturday).
Application 1 referred to the mini golf and batting cage uses as “seasonal” and referred to the
driving range use as “yearly.” The driving range had been open on a seasonal basis only.

The PC heard Application 1 at its April 5, 2023 meeting. During that meeting,
representatives of Revere expressed concerns over light intrusion, sound, hours of operation, and
the lack of buffering in light of York’s removal of trees along the Park’s southern boundary and
Revere’s property’s northern boundary including some on Revere’s property. (4/5/2023 PC
Minutes at 4.)* York’s representative (Mr. Brdman)* explained that the trees had been removed
“to facilitate the contractor coming in to install poles for the netting.” (Jd.)

According to the approved minutes of the April 2023 meeting, the PC approved York’s final
site plan subject to certain enumerated conditions including:

e Driving range hours of operation (traditional):
Monday, Tuesday, Wednesday, Thursday 10:00 a.m. to 10:00 p.n.
Friday, Saturday: 10:00 a.m. to 11:00 p.m.
Sunday: 10:00 a.m. to 10:00 p.m.
¢ Batting cages (seasonal):
10:00 a.m. to 10:00 p.m.

e New Netting around three-quarters of the facility for driving range on north side,
cast side and on the south side: 75 ft. high.

¢ The tee boxes set forward in a curve arrangement, particularly on the northern
end.

o Additional buffering and landscaping along the southern border abutting the
residential properties including 10 ft. high mounds and pine trees. Applicant to
work with Building Commissioner and City Engineer for location of the mounds
and types of trees.

e The lighting for the property be shaded fully on to the property

¢ The bar and volleyball operation: maintain current hours.

e Some specific attention be paid to the ice cream stand for renovation and
improveinent.

e Storage shed to be renovated or removed.

o The additional commitments that Mr. Erdman has made that are in the record and
in the minutes will also be made part of this motion.

(4/5/2023 PC Minutes at 7.)

3 A copy of the relevant portions of the minutes of the PC’s April 5, 2023, meeting are attached as Exhibit “C.”

4 Mr. Erdman was designated as York’s anthorized representative by Alan Rothstein, one of York’s members, on the
notarized Written Authority Form (Application 1, Ex. “B,” at 4), and as such was “authorized to represent [York’s]
interests and make decisions on | York’s] behalf” when he appeared before the PC.
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On October 27, 2023, York submitted another application for final site plan apploval
(“Application 2y for addmonal work at the Park as follows:

Add ADA Bathroom to front building;

New putt-putt course to be wheel chair accessible;
Pergola to offer shaded area;

Renovation/Remodel exterior of front building; and
Replace exterior concrete.

Application 2 was heard by the PC at its December 6, 2023 meeting,
As with the April 5, 2023, meeting, representatives of Revere were in attendance even though
they were not planning to object to the specific requests for which the meeting was advertised.
After the conclusion of the public comment portion (12/6/23 Minutes at 15), York’s
representative (Ms. Rothstein) sought to change salient parts of the April 5 approval including
hours of operation, buffering, and light intrusion. (12/6/23 Minutes at 15, 16, 17-18.)Bya3 -2
vote (with the PC Chairman and Council representative opposing), the PC approved Application
2 “contingent upon submitting a buffering plan, shiclding plan and driving range hours starting at

8:00 a.m. daily.” (12/6/23 Minutes at 22.) The December minutes were approved on January 3,
20245

AUTHORITY OF THE BOARD OF ZONING APPEALS (“BZA™)

Per Code §1264.01(b) and (c), the City’s BZA has authority to:

review ... any order, requirement, decision or determination made by the Building
Commissioner, administrative official or agency in regard to the zoning ordinances,

giving due deference to a public official's exercise of discretionary powers and
duties; [and]

provide an administrative board, independent from all other City boards and
commissions, to act only pursuant to and in accordance with the standards

established by the Council to hear and decide appeals which are to be tried over
again from the beginning (de novo).

REVERE’S GROUNDS FOR APPEAL

The grounds for this appeal are as follows:

1. Extension/Enlargement of Nohconforming Use. Code §1286.06(b) provides:
“A non-conforming use may not be extended within a building, enlarged or added to in any

3 A capy of Application 2 {on file on the City’s website) is attached as Exhibit “D.”
& Per Code §212.03, the minutes are “the official permanent record” of the December 2023 PC meeting. Per Code
§1264.04(b), any appeal to the BZA must be filed “within fifteen days after the date of such decision....” As the
Planning Conwnission’s decision at its Decemnber 6, 2023 meeting wasn’t final uatil the minutes of that ieeting were
approved by the Planning Commission at is Janmary 3, 2024 meeting, an appeal from the December 6 meeting
decision must be filed on or before January 18, 2024, As such, this appeal is timely.
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manner.” The PC’s decision allowed for an expansion of the ininigolf area, the addition of a
pergola, and an expansion of the hours and additional months of operation.” The PC lacks

authority to allow York to extend or enlarge its nonconforming use. Accordingly, its decision
should be reversed.

2. Lack of Notice. Neither Application 2, nor the Notice of Public Hearing for
the December 6 PC meeting, nor the Agenda for the December 6 hearing® include any mention
of or reference to the hours of operation, or the light intrusion and buffering provisions that were
established by the PC at its April 5, 2023, hearing, Having expressed concetns at the April PC
meeting about these issues, Revere’s representatives would have objected to revisiting them.

3. Lack of Opportunity to be Heard. The hours of operation, light intrusion, and
buffering issues were not discussed until after the public comment portion of the December

meeting had been closed. As such, Revere was deprived of any opportunity to object to York’s
requests,

4. Violation of Code §1278.02 — Pergola Not Permissible. Code §1278.02 lists
all of the main and accessory uses that are permitted in the City’s RO District (where the Park is
located), Per Code §1278.02(a), the only main uses permitted are:

() Office uses as permitted in Office Building Districts;
(2)  Laboratories for experimental research and testing;
(3)  Production operations;

(4)  Hotels; and

(5) Single family cluster developments.

In addition, other “similar” office, research and ancillary production uses are permitted if
allowed by the PC. Code §1278.02(b).

Code §1278.02(c) allows the following accessory uses, and no others:

(D Storage of materials and products produced in this District within enclosed
buildings, only if clearly accessory to the main use, and the enclosed
storage and distribution of products produced in this District.

(2) Industrial, project, real estate, identification and directional signs, and
nameplates, as set forth in Chapter 1284.

(3) Off-street parking and loading facilities as required and set forth in
Chapter 1282,

" To be clear, Revere does not object to the presence of an ADA-compliant wminjature golf course or the pergola. It is
Revere’s position, however, that owing to the nonconforming nature of the use of the Park, the Planning Commission
lacked authority to approve them. Instead, Code §1264.08(e)(3) grants authority to the BZA to approve the expansion
of a nonconforining use.

& A copy of the Agenda for the December 6 hearing is attached as Exhibit “E.”
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In light of the foregoing, the PC lacked authority to allow York to add a pergola to its
nonconforming use.’

5. Violation of Code §1278.14 — Landscaping. Per Code §1278.14,
properties in the City’s RO District that adjoin a residential district (in which Revere’s property
is located) must maintain along the shared boundary line a five-to-seven-foot-high fence along
with a landscaped visual buffer containing “deciduous and evergreen trees or shrubs sufficient to
create a year-round visual barrier [that] shall be twenty feet in width.” Code §1278.14(c).
Additional buffering requirements are set forth in Code Ch. 1288. Per Code §§1278.14(d) and
1288.06, landscaping and buffering plans require the approval of the Planning Commission.
(Code §1288.06(d) requires that the PC’s consideration of a landscape buffer must be on the
agenda of the meeting at which the PC will consider it.)

The April meeting minutes reflect that the PC’s approval was conditioned on, among
other things:

Additional buffering and landscaping along the southern border abutting the
residential properties including 10 ft. high mounds and pine trees. Applicant to
work with Building Commissioner and City Engineer for location of the mounds
and types of trees.

During the December meeting, however, the PC backed off of this requirement and
conditioned its approval of the other improvements sought by York on the submission of a
buffering plan and light shielding plan. In addition, it appears that the review and approval of
those plans was left to the Building Commissioner. (12/6/23 Minutes at 18-19.)

The need for a properly approved compliant landscape buffer is particularly acute in this -
case. A substantial buffer of landscaping and trees (shown in Picture 1 below as of July 2022)
ran along the boundary line between Yorlk’s property and Revere’s before York initially sought
approval in April 2023 for improvements. But, as shown in Picture 2 below (as of November
2023), York took down almost all of the vegetation along that boundary line. It is Revere’s
understanding that York did not seck any approval from the City before taking down the trees.
York also took down trees and vegetation on Revere’s property, again without permission.'°

(Picture 1) (Picture 2)

® Code §1264.08(e)(2) grants authority only to the BZA to allaw any use that is not permissible under the terms of
the Code in the zoning district in which the property is located.
10 Revere reserves all of its rights in connection with York’s conduct,
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No landscape buffer plan for the Park has been included as an agenda item for any PC
meeting, Any landscape buffer plan that the PC considers must satisty the requirements of Code
Chs. 1278 and 1288. What’s more, the PC lacks authority to delegate approval of the buffering
plan to the Building Commissioner. As such, the mere submission of a buffer plan does not
satisfy the requirenents of Code Chs, 1278 and 1288.

6. Violation of Code §1278.09 — Lighting.  Code §1278.09(b)(12) applicable to
the York property provides: “Exterior lighting shall be so installed that the surface of the source
of light shall not be visible from any bedroom window and shall be so arranged, as far as
practical, to reflect light away from any residential use.” The April 2023 approval directed that
“lighting for the property be shaded fully on to the property.” But in approving Application 2, the
PC directed that lighting would be pursuant to a “shielding plan” to be submitted to the Building
Comunissioner. Per Code §1278.13(2)(6), lighting must be included on the preliminary and final
development plan and must be approved by the PC. While there was discussion during the

December PC meeting about the lights being on timers, that will not suffice for purposes of the
Code.

CONCLUSION AND RELIEF REQUESTED

For all of the foregoing reasons, and for those to be presented at a public hearing on this
appeal, Revere respectfully urges the BZA to reverse the PC’s decision voted on December 6,
2023, and finalized on January 3, 2024, granting Application 2.

Respectfully submitted,
Berns, Ockner & Greenberger, LLLC

By:_ /s/Jordan Berns
Jordan Berns, Esq.

By:___/s/ Benjamin J. Ockner
Benjamin J. Ockner, Esq.

Counsel for Appellant
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Voted on 12/6/2023; finalized on 1/3/2024,
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(Minutes of PC Meeting 12/6/2023)
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Revere at Woodceroft Glen, LLC (“Revere™)
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North Royalton (“City™) Planning Commission {“PC”) No. PC23-18,
approving the application of 13393 York Road LLC (“York™) for final
site plan approval for improvements to Mr. Divot’s Sports Park (“Park’).
Voted on 12/6/2023; finalized on 1/3/2024.

EXHIBIT “B”

(Application 1 —3/2/2023)






















































NOTICE OF APPEAL

APPELLANT: Revere at Woodcroft Glen, LLC (“Revere”)
14300 Ridge Road
North Royalton, OH 44133
(P.D. ## 48231132 and 48231134)

COUNSEL: Bems, Ockner & Greenberger, LLC
Jordan Berns, Esq.
Benjamin J. Ockner, Esq.
3733 Park East Drive, Suite 200
Beachwood, OH 44122
(216) 831-8838

DECISION

APPEALED: North Royalton (“City”) Planning Commission (“PC™) No. PC23-18,
approving the application of 13393 York Road LL.C (“York™) for final

site plan approval for improvements to Mr. Divot’s Sports Park (“Park™).
Voted on 12/6/2023; finalized on 1/3/2024,

EXHIBIT “C”

(Minutes of PC Meeting 4/5/2023)
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Revere at Woodcroft Glen, LLC (“Revere™)
14300 Ridge Road

North Royalton, OH 44133
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Jordan Berns, Esq.

Benjamin J, Ockner, Esq.

3733 Park East Drive, Suite 200
Beachwood, OH 44122

{216) 831-8838

North Royalton (“City”) Planning Commission (“PC”) No. PC23-18,
approving the application of 13393 York Road LL.C (*“York”) for final
site plan approval for improvements to Mr. Divot’s Sports Park (“Park™).
Voted on 12/6/2023; finalized on 1/3/2024.

- EXHIBIT “E”

(Agenda — PC Meeting 12/6/2023)
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