Village of Oxford Planning Commission Agenda

Tuesday, Junc 16, 2020 7:00 P.M. - Teleconference ONLY

To Participate in Meeting: Call-in access number (701) 802-5176
Meeting Code: 1531799
22 W Burdick Street, Oxford, MI
Tel: 248-628-2543

This meeting is being held remotely per Governor Whitmer’s Executive

Order 2020-75

Public input will be allowed during ftem 9, Public Comment. Public ma y voiuntarily

state their name and address for the record. In adherence to the Open Meetings Act, this

time is for commissioners to hear comments from the public and not to engage in

discussion with the public. Each person will be allowed an opportunity to speak for no

10.

11.

12.

more than 3 minutes. Al comments will be addressed to the Chairman.
Cail to Order by Chair Justin Ballard at 7:00pm
Respects to the Flag

Roll Call: Rose Bejma, Jack Curtis, Gary Douglas, Maureen Helmuth, Justin Ballard,
Leslie Pielack, Michelle McClellan

Approval of Agenda: June 16, 2020

Approval of Minutes: June 2, 2020

Correspondence:

Old Business: Adult Use Marijuana Information from Attorney

New Business:
a. Gourntet Guys Grill-Outdoor Seating Review, 74 N Washington St.
Parcel ID# 04-22-456-001, C-1 Transition

Public Comment:
Consultant & Administration Comments:

Commissioner Conments:
Oxford Township Planning Commission Update- Jack Curtis:

ZBA update- Rose Bejma:
DDA update- Pete Scholz

Adjournment:
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VILLAGE OF OXFORD

PLANNING COMMISSION
REGULAR TELECONFERENCE MEETING MINUTES

Mcceting conducted via video/teleconference due to the health concerns of COVID-19

Per Governor’s Executive Qrder 2020-75
Call-in access number: (701) 802-5176
Meeting Code; 1531799

Planning Commission Members: Justin Ballard, Rose Bcjma, Jack Curtis, Gary Douglas,

Maureen Helmuth, Michelle McClellan, Leslie Prefack

22 West Burdick Street June 2, 2020 7:00 pm
Oxford, MI 48371

1.

2.
3.

CALL TO ORDER

Chairman Justin Ballaed called the meeting to order at 7:01 p.m.

RESPECTSTO THE FLAG

ROLL CALL: Members Present- Ballatd, Bejma, Curtis, Douglas, Helmuth, McClellan, Pielack.
Absent: 0. Staff Present: Village Manager Joe Madore, Recording Secretary Tere Onica, McKenna
Planner Mario Oxtega.

D 1o the natmre of the meeting, a roll call vote was called and recorded for each motion.

APPROVAL OF AGENDA: Mecting Agenda June 2, 2020,

MOTION: by Bejma/Helmuth to approve the June 2, 2020 meeting agenda.

Roll Call Vote: Ayes, 7. Bejma, Curds, Douglas, Helmuth, McClellan, Piclack, Ballard. Nays: 0.
Absent: 0. Motion carried.

APPROVAL OF MEETING MINUTES: May 5, 2020 Regular Meeting.

MOTION: by Helmuth/Pielack to approve the Village of Oxford Planning Commission May
5, 2020 Regular Mccting minutes as presented.

Roll Call Vote: Ayes, 7. Curtis, Douglas, Helmuth, McClellan, Pielack, Ballard, Bejma. Nays: 0.
Absent: 0. Motion carried.

CORRESPONDENCE:

MOTION: by Helmuth/Bejma to receive and file the Groveland "l'ownship Public Hearing
Notice repatding an ORY operation on Shickls Rd.

Roll Call Vote: Ayes, 7. Douglas, Helmuth, McClellan, Piclack, Ballard, Bejma, Curds. Nays: 0.
Absent: 0. Motion carried.

OLD BUSINESS: None.

NEW BUSINESS:
a. Public Hearing: Re-zoning of Parcel # 04-27-278-020, Applicants Oakland County
Holdings, LLC.
MOTION: by Helmuth/Bejma to receive and file all cotrespondence received by mail, email,
and phone regarding the re-zoning request for Parcel 11D # 04-27-278-020.
Roll Call Vote: Ayes: 7. Douglas, Helmuth, McClellan, Pielack, Bejma, Cuttis, Ballard. Nays:
0. Absent: 0. Motion carried.

Chairman Ballard clarified purposc of Public Hearing is for re-zoning. It 1s not a site plan ot
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design review even though the applicant submitted a concept drawing.

MOTION: by Curtis/Helmuth to open the Public Heating at 7:15 p.m.

Roll Call Vote: Ayes: 7. Douglas, Helmuth, McClellan, Pielack, Bejma, Curtis, Ballard, Nays:
0. Absent: 0. Motion carried.

Attorney comments-the issue being considered is a change i zoning districts. Once the Public
Hearing and review is completed by the Planning Commission, the re-zoning
request/recommendation then goes before the Village Council as a re-zoning relates to a
change in the Zoning Map. Use is not relevant to the heating. If re-zoned, the parcel will be
able to be developed for all permitted uses. Inquiry into the submitted presentations or
proposed uscs 1s not relevant at this hearing. Once re-zoned, a property can be sold,
transferred.

"The following email and phone calls were received by the Cletk’s Office to be included into
the Public Hearing record:

» Matt Strong, Minnetonka and Lincoln, opposces the re-zoning. Requested a live meeting.

*® Shannon & Gilbert Strong, requested postponing untit a live mceting date could be
scheduled. Oppose re-zoning,

* Andrea Kitchner, 18 Lincoln, tequested postponement. Cited poor property
maintenance. Opposes re-zoning with many concerns.

* Jody Daenzer, 184 Minnctonka, requested mecting be rescheduled until public could be
present.

¢ Laura Amedure, 24 Lincoln St. asked meeting to be postponed. Opposed to rezoning
citing incompatibility with surrounding residential area and decrease in propetty valuc.

* Judith Marun-Opposed to rezoning citing tratfic, safety, clementary school.

® Richard and Teia Kaltner, 14 Lincoln St. Oppose re-zoning citing road aceess, fire lane,
safety, home valucs.

¢ Kathy Graham, 79 Minnetonka Dr., opposed re-zoning citing density, existdng land-use,
zoning,

¢ LEmma Taylor, 208 Minnctonka Dr., opposed re-zoning with reference to May 7, 2018
meeting citing the parcel would “oaly allow for a single-family home. ..” regarding the
proposed land division(Chris Khorey, McKenna Planning Consultant). Also opposesa
virtual meceting, (call-in and email)

* Mark Zwayer, 196 Minnctonka Dr. opposes te-zoning and virmual meeting an uafair to
public, {call-in)

® Thomas Matteson, 35 Lincoln St., opposed to re-zoning citing incompatibility with
neighboring character, traffic, density, elementaty school location.

* Kay Biteell, 131 Minnetonka Dr., requested meeting extension until a live Public
Hearing could be scheduled.

* Robert and Susan Pagel opposed to re-zoning citing negative impact to surrounding
arca. Asked that virtual meeting be caneelled and rescheduled for later date.

* Brandon Wescott, (voice mail message) requested postponement of Important issuc
untl a live meeting could be scheduled. Cited public concetns.

MOTION: by Helmuth/Bejma, under advice of the attorney, to receive and file into the

2
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tecord all communications received from the public via mail, c-mail, and phone into the
Public Hearing.

Roll Call Vote: Yes, 6. McClellan, Pielack, Bejma, Ballard, Curtis, Helmuth. Nays: 1.
Douglas. Motion carried.

Speaking at the mecting:

¢ Dcb Loncini, 515 Mechanic- Opposed citing traffic, safety, strain on resources.

* Emma Taylor, 208 Minnetonka- expressed concern over inability to meet in petson.
Opposes rezoning, Submitted opposition via cmail.

¢ Jamcs and Marion Magraw, 172 Minnectonka-opposes te-zoning. Increased traffic on
narrow roads, noise, Lilementaty school children safety, property values

¢ Kelly Arkles, 491 Thornhill Trail. Small area the village already has many arcas zoned
multi-family. Opposed.

¢ Shannon Strong, Lincoln Stteet-Opposed to multi-family, multi-level re-zoning,
Development objective. PUD single family topography, patking, traffic, and
emcergency vehicle access.

® Mark Zwayer, Minnetonka, classified as a single-family zoning. Opposed.

¢ Kathy Graham, parcel too small for multi-family use. Opposed.

e Karen Patterson, 27 Lincoln Street-Opposed. Not consistent with cutrent use.

¢ fody Dunzer with Collins family- Opposed. Traffic, property values. Does not belong in
the middle of a single residential neighborhood.

® Joseph, 142 Minnctonka- Opposed.

* Kevin Kadrich, 724 Woodleigh Way -Opposcd.

¢ Adam Laskowski, 29 Lincoln Stteet-Opposed and agree with other comments,

® Robert Pagel, M4 Minnetonka- Opposed.

® Trisha Wasvary, 46 W. Burdick St., and son at 158 Minnetonka-Opposed re-zoning to
multi-family. Dumpster and trash odor, ctc.

 Michael Luca, 31 Lincoln St.-Opposed.

¢ John Luca, Lincoln Sr.-Opposcd. Speculatdon. No guarantees.

* Andy Kitchner, 18 Lincoln- Opposed. Upkeep of property. No upkeep currently.

* Terrence and Kiristina Molby, property owners. Driveway issuc is patt of easement
agreement. Had nothing to do with re-zoning. Commented on trees and lawn blight.

® Brandon Wescott- Opposcd rezoning. Increase in noise. Aesthetics of neighborhood.

MOTION: by Bejma/Piclack to close PH at 7:57 p-m.
Roll Call Vote: Ayes- 7. Piclack, Ballard, Bejma, Curids, Douglas, Helmuth, McClellan.
Nays:0. Absent: (. Motion cartied.

9. COMMISSIONER COMMENTS:
Commussioner cited August 2016 Mastet Plan. Development of single-family housing such as
bungalow coutts 1s clearly stated on page owo Washington ‘I'riangle and Master Plan for
Muluple FFamily Residential District.

MclSenna Planner Mario Ortega, reiterated points made regarding re-zoning and approval
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10.

process. Any development that would occur on the site would have to go through muldple
steps for development to occur. Commissioners must consider the host of uses cotnpatible
with the site, adjacent property, and Master Plan. South Washington Re-Development Plan
was cited. Single family development is appropriate. Planned Unit Development Plan (PUD).
Unique topology type. Physical features of area.

Concerns voiced over restricted access. No driveway options. Lack of capability to use
standard buffers. In high density development would have to be carefully located.
PUD is a reasonable option for development.

MOTION: by Curtis/Douglas to tecommend to the Village Council to deny the request to
re-zone Parcel # 04-27-278-020 from Residential-1 to Multiple Family District based on the
South Washington Redevelopment plan adopted in 2016.

Roll Call Vote: Ayes -7, Ballard, Bejma, Curtis, Douglas, Helmuth, McClellan, Pielack. Nays:
0. Absent: 0. Modon carried.

PUBLIC COMMENTS:
Shannon Sttong-Thanked commissioners.
ICelly Arkles — Thanks.
Jim & Marion Magraw -Thanks for looking out for Oxford.
Emma Taylor-Thanks for having residents’ best interests at heart.
Jody - Good job of doing “Small Done Righe.”
Pat Wasvary-Thanks for listening,
Mark Zwayer-Thanked commissioners.

11. CONSULTANT AND ADMINISTRATIVE COMMENTS

13.

The Village has received an Quidoor Dining Review Application from 74 N. Washington. ‘This

has been scheduled for Tuesday, June 16™ at 7:00 p.m.

COMMISSIONER COMMENTS:

Oxford Township- Jack Curtis- Increasing size of outdoor cating penmits due to Covid-19
restrictions. Double trouble in Oxford because of the M-24 road project. Oxford Township is
reviewing a food truck ordinance. Meeting 1s at the end of the monch.

7ZBA-Rose Bejma-no meetings.

DD A-Pete Sholtz, Streetscape M-24 project has kicked off. Due to shutdown have had to
meet by ZOOM. Working with OC and Mainstreet to get CARES Grante. Quite a few have
been awarded to Village. PP1: for Stast up kits for local business. North bound traffic will be
shut down tomorrow morning through November.

[iconomic Revitalization Committee working with DDA,

ADJOURNMENT:
MOTION: by Helmuth/Douglas to adjourn at 8:48 p-m. All in favor. Motion cattied.

Respectfully submitted,
Tere Onica, Recording Secretary





































































ROBERT CHARLES DAVIS
Attorney

Memo

TO: Yillage Council
Village Planning Commission via electronic mail only
Village Manager
Yillage Clerk

FROM: Robert Charles Davis

RE: Adult Use Marijuana Facilities Ordinance

DATE: May 7, 2020

I. INTRODUCTION

The purpose of this memo is to present & revised version of the referenced ordinance.
This memo explains the proposed changes and also presents ongoing legal and Litigation
concerns.

II. THE ORDINANCE
The following is a listing of the primary ordinance provisions:

a. The ordinance now establishes a license process instead of a special land use
approval process. The license will not run with the land and shall be subject
to a revocation process. The license will be tied to the entity and not the
property.

b. The locations for the authorized facilities are defined as “Permitted Districts”
under Section C.4.a. and are further defined to be in designated areas of the I-
1 zoning district.

c. The development conditions for any facility are in place and are generally the
same as the prior ordinance.



d. There is now an application submittal process with defined requirements.

This requires a completed application form. That draft application form is
attached.

There is a lawful process to revoke/suspend or otherwise terminate a license
with an appeal process. This creates fairness in the process and should satisfy
due process concerns.

f. There is a penalty provision which is consistent with the law.

111, ORDINANCE CONCERNS

The establishment of a recreational marijuana facility is competitive in the market due to
the revenue projections at issue. The question of who gets selected for a facility and how
that selection process works is an area that is subject to litigation concerns. Current
lawsuits in other jurisdictions challenge the ordinance process, the review process, the
selection process and the siting process. Many of these legal challenges are in the
beginning stages with no judicial results. Thus, there is very little precedent available to
provide guidance with respect to all of various approaches to local ordinances that
attempt to allow and govern these facilities in any given community.

With respect to the Village of Oxford proposed ordinance scheme, I believe the following
components may raise concems -- both positive and negative:

a.

We are not establishing a defined number of licenses to be issued. Instead, we
are defining an area where licenses may be eligible.

We are defining, by geography, the permitted properties wherein these
facilities may be licensed and located. Thus, zoning is not a dispute because
the area is defined. T think it is wise to make it clear in the ordinance that
rezoned parcels that become I-1 due to a successful rezoning process are not
included. There should be no right to seek any form of variance or to argue
for approval in a non-defined area as a special land use. I have inserted this
type of language.

By designated the zoning “box” for these uses, the Village is -- in a sense --
selecting the license “winners” as being the current property owners/operators
in the geography pre-determined to be permitted. This could be subject to a
challenge by disgruntied outsiders.

The ordinance scheme, as drafied, removes any form of review process which
may result in legal challenges by non-selected/non-eligible entities. Instead,
the review criteria starts with geography and then moves only to application
compliance. I view this as fair.






SECTION 4.1.29 » ADULT USE MARIJUANA FACILITIES

An ordinance to license regulate adult use marijuana facilities in the Village of Oxford.

Adult use marijuana facilities shall conform and be subject to the provisions of this ordinance.

A. Definitions. As used in this ordinance, the following definitions shall apply to adult use
marijuana facilities:

1.
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Applicant:  Any individual, organization, entity, or association, including any
corporation, partnership, limited liability company, or any other business, that applies for
a License under this ordinance.

Department: The State of Michigan Department of Licensing and Regulatory Affairs.
License: A license to operate a marijuana facility under this ordinance.

Marijuana: All paris of the plant of the genus cannabis, growing or not; the seeds of the
plant; the resin extracted from any part of the plant; and every compound, manufacture,
salt, derivative, mixture, or preparation of the plant or its seeds or resin, including
marijuana concentrate and marijuana-infused products. For purposes of this act,
marijuana does not include:

a. the mature stalks of the plant, fiber produced from the stalks, oil or cake made from
the seeds of the plant, any other compound, manufacture, salt, derivative, mixture, or
preparation of the mature stalks, except the resin extracted from those stalks, fiber,
oil, or cake, or any sterilized seed of the plant that is incapable of germination;

b. Industrial hemp; or

¢. any other ingredient combined with marijuana to prepare topical or oral
administrations, food, drink, or other products.

For the purposes of this Village of Oxford ordinance, the spelling of the above defined
term shall be ‘marijuana’ and should be deemed to be equivalent to and referencing the
term that is spelled ‘marthuana’ by the Department and within the Michigan Regulation
and Taxation of Marihuana Act, Initiated Law 1 of 2018, as amended.

Marijuana Accessories: Any equipment, product, material, or combination of
equipment, products, or materials, which is specifically designed for use in planting,
propagating, cultivating, growing, harvesting, manufacturing, compounding, converting,
producing, processing, preparing, testing, analyzing, packaging, repackaging, storing,
containing, ingesting, inhaling, or otherwise introducing marijuana into the human body.



6.

10.

11.

12,

13.

14.

15.
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Marijuana Designated Consumption Establishment: A commercial space that is
licensed by the Department and authorized to permit adults 21 years of age and older to
consume marijuana products at the location indicated on the state license.

Marijuana Facility: Any type of marijuana-related business licensed by the Department
as authorized by the Michigan Regulation and Taxation of Marijuana Act, Initiated Law 1
of 2018, as amended.

Marijuana Grower: A facility operated by a State Licensee holding less than 5 ¢lass C
marijuana grower licenses where the cultivation of marijuana takes place. A facility
receiving a grower license authorizes the facility to grow not more than the following
number of marijuana plants under the indicated license class for each license the grower
holds in that class:

a) Class A — 500 marijuana plants
b) Class B - 1,000 marijuana plants
¢) Class C - 1,500 marijuana plants

Excess Marijuana Grower: A facility operated by a person holding 5 class C marijuana
grower licenses and licensed to cultivate marijuana and sell or otherwise transfer
marijuana to marijuana establishments where the cultivation of marijuana takes place.

Marijuana Microbusiness: A facility operated by a State Licensee where the cultivation
of not more than 150 marijuana plants, the processing and packaging of marijuana, and
the sale or otherwise transference of marijuana to individuals who are 21 years of age or
older or o a marijuana safety compliance facility takes place.

Marijuana Processor: A facility operated by a State Licensee where the processing and
packaging of marijuana takes place.

Marijuana Retailer: A facility operated by a State Licensee where the sale or otherwise
transference of marijuana, marijuana-infused products or marijuana accessorics to
individuals who are 21 years of age or older takes place.

Marijuana Safety Compliance Facility: A facility operated by a State Licensee where
the testing of marijuana for the certification of potency and the presence of contaminants
takes place,

Marijuana Secure Transporter: A person licensed to obtain marijuana from marijuana
establishments in order to transport marijuana to marijuana establishments.

State Licensee: Any individual, corporation, limited liability company, partnership of
any type, trust or other legal entity that has been issued a license by the Department that
allows for the operation of a marijuana facility.



16.

Temporary Marijuana Event: Any event held by a marijuana event organizer licensee
where the onsite sale or consumption of marijuana products, or both, are authorized at the
location indicated on the state license during the dates indicated on the state license.

B. Permitted and Prohibited Facilities.

1.

4,
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Conflicts of Law. As of the effective date of this ordinance, marijuana is classified as a
Schedule 1 controlled substance under the Federal Controlled Substances Act, 21 USC
3801, et. seq. which makes it unlawful to manufacture, distribute or dispense marijuana,
Nothing in this ordinance creates or grants immunity to any person or entity from
criminal prosecution under any applicable federal law.

Permitted Facilities, Only the following listed marijuana facilities shall be allowed to be
located within the Village of Oxford under this ordinance:

a. Marijuana Grower

b. Marijuana Microbusiness

¢. Marijuana Processor

d. Marijuana Retailer

€. Marijuana Safety Compliance Facility

f. Marijuana Secure Transporter

No person or entity shall establish or operate any adult use marijuana facility in the
Village of Oxford without first complying with this ordinance and any and all applicable
state laws and regulations, including all amendments to such ordinances, laws and
regulations.

Permitted Shared Facilities. Any licensed marijuana facility under this ordinance may
be allowed to operate in the same building housing another licensed marijuana facility
provided it is constructed and operated in compliance with all State and Village of
Oxford requirements for the shared use of marijuana facilities. Marijuana facilities may

be allowed to occupy more than one building on the same lot provided the facility and
buildings are operated in compliance with all State and Village of Oxford requirements,

Prohibited Facilities.
a. Mixed-Use Prohibited. No other principal use, special land use or accessory use

shall be permitted or continue to operate on the same lot, parcel or unit upon which a
marijuana facility is located and operated upon under this ordinance.



b. Home Occupations and Accessory Use Prohibited. A marijuana facility, or
activities associated with the marijuana facility, shall not be permitted as a home
occupation or an accessory use.

c. Other Marijuana Facilities Prohibited. Any marijuana facility or event not
specifically listed as a permitted facility or event herein shall be prohibited within the
Village of Oxford.

C. Location. Marijuana facilities are permitted to be located, as a permitted use subject to the
terms of this ordinance and all applicable State laws and regulations, within the Village of
Oxford as set forth below and shall adhere to the following location requirements:

I. Child Care Facilities, Schools, and Similar Facilities Buffer. All lots containing a
marijuana facility must be located at least 500 feet from the nearest lot line of any child
care center or licensed day care facility licensed by the State of Michigan Department of
Licensing and Regulatory Affairs and 500 feet from the nearest preschool program
center, primary, intermediate or secondary school, or like facility, established pursuant to
and in accordance with the Revised School Code, P.A. 451 of 1976, being M.C.L.A. §§
380.1 through 380.1853, as amended, and/or the State School Aid Act of 1979, P.A. 94 of
1979, being M.C.L.A. §§ 388.1601 through 388.1772, as amended.

2. Public Parks Buffer. All lots containing a marijuana retailer facility must be located at
least 500 feet from a public park measured from the nearest lot line of the marijuana
facility to the nearest lot line of the public patk.

3. Marijuana Facilities Bulfer. All lots containing a marijuana facility must be located at
least 100 feet from any other lot containing a marijuana facility, measured from the
nearest lot line of the marijuana facility to the nearest lot line of any other marijuana
facility.

4. Permitted Districts.

a. I-1 Industrial District: All permitted marijuana facilities shall be allowed as a
permitted use only on parcels in the Village of Oxford whose front lot line is the
Glaspie Street, Industrial Drive or Drahner Road right-of-way line and are otherwise
fully located in the I-1 Industrial zoning district.

b. The geographic area defined above in 4.a. is final and complete. No other property
outside this geographic area shall have the right to allow for the placement of a
marijuana facility by variance, special land use approval, rezoning or any form of
contract rezoning.

D. General Use Requirements For All Marijuana Facilities.

1. Hours of Opcration. All marijuana facilities must provide the Village of Oxford
administration and Chief of Police with the hours of operation of the facility, must

Page [ 4
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provide revised hours if adjusted within 48 hours of a change and must provide such
information if requested by the Village of Oxford. Marijuana retailers and the retail
operations of a Marijuana Microbusiness shall only be open from 9:00 a.m. to 9:00 p.m.
with no modifications allowed.

Oder Control. All marijuana facilities must be equipped with an operable filtration,
ventilation, and exhaust system that, at all times, effectively confines odors to the interior
of the building from which the odor is generated.

No marijuana shall be cultivated, grown, manufactured or processed in any manner that
would emit odors beyond the interior of the premises or which is otherwise discernable to
another person. The odor must be prevented by the installation of an operable filtration
to ventilation and exhaust system. Odors must otherwise be effectively confined to the
interior of the location in which the odor is generated.

Venting of marijuana odors into the areas surrounding the location is deemed and
declared to be a public nuisance for all legal purposes.

Waste Water. All marijuana facilities shall be designed and operated so as to minimize
the amount of pesticides, fertilizers, nutrients, marijuana, and any other potential
contaminants discharged into the public wastewater and/or stormwater systems as shall
be determined by the Village Engineer.

Security Requirements. All marijuana facilities must have an adequate security plan to
prevent access to marijuana by non-authorized personnel, including unauthorized
removal of any marijuana. All rooms that contain marijuana, in any form, must be
individually locked and accessible only to authorized personnel. The building(s) housing
the marijuana facility shall all be equipped with security cameras approved by the Chief
of Police, raintained in operational order, and installed in such a way as to monitor the
entire perimeter of the building(s) including all parking lots and areas accessible by
individuals and capable of recording and storing both on and off site a minimum of 120
continuous hours of the perimeter monitoring. The security cawneras shall be in operation
24 hours a day, seven days a week, and shall be set to maintain the record of the prior 120
hours of continuous operation. The Chief of Police may require review and
recommendation of a proposed security plan by an independent consultant with
credentialed expertise in the field of site/facility security measures. The cost of an
independent review by an independent security consultant shall be paid by the applicant.
The security plan shall describe how cash will be handled and deposited, including a plan
to minimize the cash on hand at the marijuana facilities and to provide for a method of
secure pick up and transportation of cash.

Indoor Activity Only. All marijuana facility activities including, but not limited to,
operations, cultivation, processing, storage, and transactions, shall be conducted within
an enclosed structure. All outdoor storage is prohibited.



6.

Inspections, A marijuana facility shall be subject to inspections fo ensure compliance
with all applicable Village of Oxford codes and ordinances and all applicable State laws.

Prohibited Activities. No smoking, inhalation, or consumption of marijuana shall take
place on the premises of any marijuana facility.

Unlawful Activities. Any uses or activities found by the State of Michigan or a court of
competent jurisdiction to be unconstitutional or otherwise unlawful by State law shall not
be permitted by the Village of Oxford.

E. Application Submittal Requirements for a License.

The following items shall be required at the time an applicant makes an application for a
license under this ordinance. If any item is not included at the time of the application, the
entire application shall not be accepted for review by the Village of Oxford. Any subsequent
revisions to an application previously reviewed by the Village of Oxford shall submit all of

the

1.
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following items at the time of application.

Application Form. A signed and dated application form to be provided by the Village of
Oxford. If the applicant does not own the property, a signed and notarized statement
granting permission to another individual to submit an application shall be included with
the application.

. Preliminary State License Approval. A letter from the Marijuana Regulatory Agency

of the State of Michigan, or its’ designated successor, granling preliminary state license
approval for the applicant to operate a marijuana facility that the applicant is requesting
for approval within the Village of Oxford.

Site Plan. A site plan including all information required in the Village of Oxford zoning
ordinance and all general use requirements set forth herein. The site plan shall be
reviewed and approved consistent with the Village of Oxford Zoning Ordinance.

Use Statement. A written statement by the applicant identifying all activities, operations,
products and services to be provided by the marijuana facility, including retail sales of
food and/or beverages, if any.

Hours of Operation. A written statement identifying the marijuana facilities’ hours of
operation.

Odor Control Plan. An odor control plan consistent with the requirements herein,

Waste Water Control Plan. A waste water control plan consistent with the
requirements herein,

Sccurity Plan. A security plan consistent with the requirements herein.



9. Liability Relcase and Insurance Documentation. An executed release of liability,
indemnification and hold harmless agreement in the form provided by the Village of
Oxford’s application form and proof of insurance providing general liability coverage for
loss, liability and damage claims arising out of injury to persons or property in an amount
to be set by resolution of the Village of Oxford Council.

10.

Notarized Acknowledgement of Operational Requirements. As part of the
application form, the applicant shall submit a signed and notarized statement by all
individuals receiving pre-approval to operate the marijuana facility that applicant(s) are
aware of the terms of this ordinance.

F. Application Consideration.

A completed application for a license shall be reviewed and considered to be consistent with
this ordinance. There shall be no other review policy or guideline.

I.

Application Fee. The applicant, with the application, shall pay a fee of $5,000.00
per license type to defray the administrative and enforcement costs associated
with the operation of marijuana facility.

Renewals. Each license issued under this ordinance must be renewed annually
with a renewal fee of $5,000.00 per license on a renewal form to be provided by
the Village of Oxford.

No Property Right. A Village license for a marijuana facility is a revocable
privilege granted by the Viliage of Oxford and is not a property right. Granting a
license under this ordinance does not create or vest any right, title, franchise, or
other property interest. No licensee or any other person shall lease, pledge, or
borrow or loan money against a license.

G. Adverse License Actions.

The Village of Oxford Village Manager may suspend, revoke, or place in non-renewal status
any License granted under this ordinance based on the following:
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Any fraud or misrepresentation contained in the license application.
Any violation of this ordinance or State Marijuana Law.

The marijuana business operates in an unlawful manner or in such a way as to
constitute a public nuisance or to adversely affect the health, safety, or general
welfare of the public.

The revocation, suspension, nonrenewal, and placement of restrictions by the
agency on a state license applies equally to the corresponding license issued by
the Village of Oxford.



If a license is not renewed or is suspended or revoked, the licensee must immediately cease all
operations at the marijuana facility.

Nothing in this section prohibits the Village from imposing other penalties authorized in the
Village of Oxford Codes and Ordinances, including filing a public nuisance action or any other
legal action in a court of competent jurisdiction.

H. Due Process. For a violation that impacts health or safety of customers, employees, or the
public, the Village of Oxford Village Manager may temporarily suspend a license without a
hearing but only unti{ such time as a hearing can be held.

The Village of Oxford shall send notice to the licensee listing the reason for the adverse
license proceeding. The notice shall list a proposed action and proposed conditions for
reinstatement, if applicable.

The licensee shall have 10 business days from the date the notice was sent to respond in
writing and request a hearing. If the licensee does not reply within the 10-day period, then
the proposed adverse action and any proposed conditions will be considered the
recommendation of the Village of Oxford Village Manager. The licensee may appeal a
recommended adverse action issued under this subsection to the Village of Oxford Planning
Commission. The Planning Commission’s review shall be limited to the information
possessed by the Village of Oxford Village Manager at the time the recommendation was
issued.

The Village of Oxford Planning Commission shall, as soon as practicable, conduct a public
hearing where the licensee and the Village of Oxford Village Manager will each have the
opportunity to give testimony, present evidence, and show cause as to why the license should
or should not be placed in non-renewal status or suspended or revoked and as to any
conditions for reinstatement or renewal,

I. Appeal to Village of Oxford. A recommendation of the Planning Commission may be
appealed through a written request to the Village Clerk within 10 business days from the date
the Plarming Commission issued its decision. The Village Clerk shall place the appeal on the
agenda for the next regular meeting of the Village Council. A written appeal shall be limited
to 20 pages plus up to 10 pages of exhibits.

The Village Council shall be limited to reviewing the record of the hearing at the Planning
Commission.

If the Planning Commission’s recommendation is supported by the record, then the Planning
Commission’s recommendation shall be adopted by the Village Council.

It shall be the burden of the licensee to show by clear and convincing evidence that the
Planning Commission’s recommendation was not supported by the record.
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The Village Council may adopt the Planning Commission’s recommendation in whole or in
part or may issue an entirely new decision. The decision of the Village Council shall be
final.

J. Severability.

The provisions of this ordinance are hereby declared, for all legal purposes, to be severable.
If any clause, sentence, word, section, or provision is hereafter declared to be void or
unenforceable for any reason by a court of competent jurisdiction, it shall not affect the
remainder of this ordinance which continue in full force and effect.

K. Violations and Penalties.

Any person who disobeys, neglects, or refuses to comply with any provision of this
ordinance or who causes, allows, or consents to any of the same shall be deemed to be
responsible for the violation of this ordinance. A violation of this ordinance is deemed to be a
nuisance per se for all legal purposes.

A violation of this ordinance shall be a misdemeanor, for which the punishment for a first
violation shall be a fine of not less than $100.00 and not more than $500.00, or imprisonment
not to exceed ninety (90) days, or both, in the discretion of the court. The punishment for a
second or subsequent violation shall be a fine of not less than $250.00 and not more than
$500.00, or imprisonment not to exceed ninety (90) days, or both, in the discretion of the
court. For purposes of this section "second or subsequent violation" means a violation of the
provisions of this ordinance committed by the same person within twelve (12) calendar
months of a previous violation of the same provision of this ordinance for which said person
pled or was adjudicated guilty. The foregoing penalties shall be in addition to the rights of
the Village to proceed at law or equity with other appropriate and proper remedies.

Each day during which any violation continues shall be deemed a separate offense.

The Village may seek injunctive relief against persons alleged to be in violation of this
ordinance, and such other relief as may be provided by law.

Page | 9



Adult Use Marijuana Facility License Application

Village of Oxford
Clerk's Office

22 W. Burdick, Oxford, MI 48371

Phene: (24B) 628-9760

Type of Application

Type of Permit(s) being Applied for

-

New
Renewal
Modification

Adult Use (MRTMA)
Grower Class A Grower

Grower Class B
Grower Class C
Amount of Class C
Microbusiness
Retailer

Processor

Safety Compliance

Secure Transporter
License Applicant
Name
Address City State Zip
Phone Number Cefl Number Email

Company Name

Proposed Facility Address

Proposed Facility Property ID Number

For Village Use Only

Date Received

Application Number

Time Received

Employee Initials

Fire Department

Building Department

Planner

Administration

Final Disposition:




The names, home addresses and personal phone numbers for all owners, directors,
officers and managers of the License Applicant and the Marijuana Business (Attach

additional pages if necessary)

"[ Full Name (First Middle Last)

%

Official Position/Nature of Interest

Ownership Percentage

Address City State Zip
Phone Number Cell Number Ernail
Full Name (First Middle Last)

%
Offictal Position/Nature of Interest Ownership Percentage
Address City State Zip
Phone Number Cell Number Email
Full Name (First Middie Last)

%

Official Position/MNature of Interest Ownership Percentage
Address Gty State Zip
Phone Number Cell Number Email
Full Name (First Middle Last)

%
Official Position/Nature of Interest Ownership Percentage
Address City State Zip
Phone Number Cell Number Email




You must attach one copy of each of the following:

1

All documentation showing the proposed License Holder's valid tenancy, ownership or
other legal interest in the proposed Location and Permitted Premises. If the
Applicant [s not the owner of the proposed Location and Permitted Premises, a
notarized statement from the owner of such Location authorizing the use of the
Location for a Marijuana Facility under this Application.

If the proposed License Holder is a corporation, non-profit organization, Limited
Liability Company or any other entity other than a natural person, indicate its
legal status, attach a copy of all company formation documents (including
amendments), proof of registration with the State of Michigan, and a certificate
of good standing,

A valid, unexpired driver's license or state issued ID for all owners, directors, officers
and managers of the proposed Marijuana Facility.

Evidence of a valid sales tax license if such a license is required by state law or local
regulations.

Non-refundable Application fee/Renewal fee of $5,000 per permit requested.

Business and Operations Plan, showing in detaii the Marijuana Business's proposed
plan of operation, including without limitation the following:

i A description of the type of Marijuana Facility proposed and the antidpated
or actual number of employees. The name of the proposed Manager of the
Marijuana Facility. The days and hours the Marijuana Facility will be open
and or in operation.

ii. A security plan meeting the requirements of the
Ordinance which shall incdude a general description of the security
systems(s) and lighting plan showing the lighting outside of the Marijuana
Facility for security purposes in compliance with Village requirements,
current centrally alarmed and monitored security system service agreement
for the proposed Location, and confirmation that those systems will meet
State requirements and be approved by the State prior to commencing
operations,

iil, A list of Material Safety Data Sheets for all nutrents, pesticides, and
other chemicals proposed for use in the Marijuana Facility, A copy of a
procedural plans for testing of contaminants, including mold and pesticides.






Release of Liability, Indemnification and Waiver

This Application process or the granting of a license hereunder is not intended to grant, nor shall it
be construed as granting, immunity from criminal prosecution for growing, sale, consumption, use,
distribution, or possession of marijuana not in strict compliance with state or federal law. Also, since
federal law is not affected by state law or local ordinance, nothing in this permit application; the
granting of a permit hereunder; or any Village of Oxford ordinance, policy, or rule is intended to
grant, nor shail they be construed as granting, immunity from criminal prosecution under federal law,
state law, this permit application, or the issuance of a Village of Oxford permit does not protect
users, caregivers, or the owners of properties on which the use of marijuana/marihuana is occurring
from federal prosecution, or from having their property seized by federal authorities under the
Federal Controlled Substances Act or other federal statutes.

Upon issuance and acceptance of a license for a Marijuana Facility and/or renewal, the undersigned
individually and on behalf of , as its duly authorized agent,
hereby unconditionally and irrevocably waives, discharges, and releases the Village of Oxford, its agents,
employees, and officials frorn any and all claims, damages, and liability in any way arising out of or related
to the permitted premises including, but not mited to, issuance of a permit to permittee and any and all
acts, omissions damages, or injuries to any person or property resulting from any act, omission, condition,
occurrence, or criminal act accurring upon or in relation to the premises, and to indemnify, defend, and hold
harmless the Village of Oxford, including its agents, employees, and officials to the fullest extent permitted
by law and equity for any and all claims, damages, injuries, or liabilities at law or equity in any way arising
out of or related to any acts, omissions, activities, conditions, or occurrences or incidents in any way related
to the premises.

Additionally, the applicant herby agrees to not violate any of the laws of the State of Michigan or the
ordinances of the Village of Oxford in conducting the business in which the license will be used, and that a
violation on the premises may be cause for objecting to renewal of the license, or for revocation of the
license.

The applicant agrees to make the premises open for inspection upon request by the Building Official,
the Fire Department, and law enforcement officials for compliance with all applicable laws and rules,
during the stated hours of operation/use and as such other times as anyone is present on the
premises. The applicant agrees to inspections by the Village of Oxford Official's designee to confirm
the facilily is operating in accordance with applicable Jaws including, but not limited to, state law and
local ordinances.

Authorized Signature Title Date



Oath of Application

I declare under penalty of perjury that this application and all attachments are true, correct, and
complete to the best of my knowledge, I also acknowledge that it is my responsibility and the
responsibility of my agents and employees to comply with all applicable ordinances, law and
regulations. I acknowledge and understand that I am required to immediately provide the Village of
Oxford with any changes in the information submitted with the Application or any other changes that
materially affect a License if granted,

Signature of Applicant

Sworn to and subscribed before me this

day of , 20
Notary Public,
County of . Michigan
My Commisslon Expires




ROBERT CHARLES DAVIS
Attormey

TO: Village Council
Village Planning Commission via electronic mail only

FROM: Robert Charles Davis
RE: Adult Use Marijuana Facilities Ordinance

DATE: May 27, 2020

This is a follow-up to my memo to you dated May 2, 2020. Attached is a series of
articles presented by the MML in a recent publication. The material is valuable from the
ordinance writing and adoption perspective.

I am continuing to track litigation relating to new ordinances. I am directly involved in
several matters that are working through the Court systems.

The litigation all tends to focus -- primarily -- on the selection process. For communities
using a limit of facilities by a certain number, a scoring system is required under the faw.
The implementation of the scoring system is being challenged in many of the pending
cases. Any irregulanity in the ordinance scheme is likely to be challenged. This is
because of the investment and revenue at issue.

CONCERN:

The Village of Oxford’s proposed ordinance does not limit the licenses to a certain
number triggering the need for a scoring system. That might be challenged. However,
we do limit the zoning category where a use is designated as a permitted use to the I-1
zoning category. This does not include one isolated I-1 property. This may raise a
concern of spot zoning and 1 recommend this parcel be included in the permitted use area
at Section 4.a. of the draft ordinance as previously distributed.



/ Robert Charles Davis
femm
Attachmcent(s)
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orenci was approached with an offer to buy two

parcels in its empty industrial park—by prospective

medical marijuana businesses. The offer was too goad
to pass up. It started Morenci on its journey to becoming one
of the few cities in Michigan with operating recreational
marijuana businesses.

Southern Municipalities

is Michigan benefiting from the fack of recreationa! marijuana
in Indiana and Ohio? There are eight other aities and villages
south of I-94 (the interstate that runs between Chicago and
Detroit) authorizing adult-use marijuana: Adrian, Buchanan,
Decatur, Niles, Quincy, Reading, Petersburg. and Sturgis.

For most, their location didn't factor into their decision.
According to Petersburg Mayor James Holeman, there was
minimal opposition in his city. There was a lot of uproar over

Clones are placed in color-coded collars that indicate the strain
of marijuana growing.
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Out of the nursery and planted in growing cubes, young plants
will soon be moved into a flower room where they will eventually

develop buds—the flowering part of the cannabis plant

medical marijuana, but by the time recreationat came along,
there were only a few citizens at the public hearing on the
subject. The city was approached by investors-—its location
was not a factor. “The public approval (election result) was
obvious and tax revenue is the goal,” said Holeman.

In Adrian, City Manager Nathan Burd reported, “Ue held
a public hearing. and since Proposal 1 passed by a decent
margin in Adrian, many residents seerned te expect
that the city would remain opted in.” Location was not 2
part of the decision-making in Adrian, either.

However, in Decatur the situation is different. "Ue see
a lot of out-of-state visitors in the summer. So, it stands
to reasan that some of those people could be customers
of those facilities.” said Village Manager Matthew Newton.
"In conjunction, we Felt that being ciose to the border could
offer our community a chance to increase tourism from
neighboring states, simifar to what we have seen with
Colorado. With the lake (Lake of the Woods) as a great
asset here, it's possible a bed-and-breakfast or other types
of establishments could spring up around the industry.”



Fiscai fear FEES—2T oo dabeT £ 1, T80
{adult use $40,000; medical $100 ,000)
Fiscal Year 2018-19: 560,000
Fiscal Year 2017-18: 580,000
Total: $280,000
Tax Revenue Generated

2020 Operating Tax Revenue: 548,096
2019 Operating Tax Revenue: $11,767
2018 Operating Tax Revenue; 91,747

Total: 661,611
Property Sales

Fiscal Year 2019-20 $26,673
Fiscal Year 2018-1%: $144,505
Fiscal Year 2017-18: $198,340

Total: $369,352

Utility Sales
FY 2019-20: $2,527
(Growing and Processing Centers Only}

Regarding the villages opt-in decision, Newton continued:
“After the ordinances opting in were passed, Decatur had a
small minority of residents express some displeasure on social
media and a time or two in public comments. Now that the
initial shock of legalization has passed, most seem to think
that the jobs created wiff be a big benefit and agree that

the economic impact could be substantial for our community
down the line. In fact, many local business cwners and
residents have made it a point to tell me so.”

in Morenci, and their neighbors were not
pleased with the odor. In 2016, city council appeinted

the Exploratory Committee of Concerned Citizens to
Protect the Rights of Patients and Non-Patients of Medical
Marihuana. The committee crafted language that protected
individuals with the legal right to grow under the Fct,
while also protecting nearby property owners by making

it an ordinance violation to emit noise, smells, and/or other
environmental issues when growing.

Medical Marihuana Facilities Licensing Act

of 2016 (MMFLA)

A public presentation in Morenci by MSU-Extension in April
2017 attracted 60-70 attendees. By June, the city had
received two offers to purchase property in its industrial
park. The committee created a citizen survey with only one
question: "If any of these types of facilities were allowed

in the city, would you be interested in being employed

by one of them?” According to City Administrator/Clerk
Michae! Sessions, that is when public sentiment turned,
They received more replies than for any other city survey.
The results showed overwhelming support for development:
60 percent yes. 30 percent no, 10 percent not sure/need
more info. By the time the results came in. city council was
prepared to allow medical marijuana businesses. Mayor Sean
Seger states that they were past stigma and stereotypes.
The mayor himself had done a turn-around. They passed

an ordinance in October 2017,
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Michigan Regulation and Taxation of Marihuana
Act of 2018 (MRTMRA)

By the time recreational marijuana talk came to Morenci,
medical marijuana had been in place for two years. The small
city is blessed with a great local paper, the State Line Observer.
Both the mayor and manager remarked on its quality. When
the editor outed himself as a medical marijuana user. it caused
a ripple effect. Others came forward as users, too. And they
wanted to buy marijuana in Morenci, not drive to Ann Rrbor.
The city held a public hearing in Novemnber 2018. There were
some residents who were cpposed-—they thought the city
would turn into a live action Reefer Madness. City officials did
not want that, either. The mayor was intent on focusing on
the business aspect and not the morality side.

The time for discussing the moratity of marijuana was
reserved for whether it should be legalized. After that, the
point was moot. UWhen asked about Facebook, Mayor Seger
said they didn't use it. He feels it would have derailed the
process. He didn't want one side being nasty to the other.
The city wanted to proceed in a controlled environment, with
civil discourse. Council passed an ordinance in October 2019.
The first customer through the door was an older gentleman
in 3 wheelcharr.

Uhen asked how the city decided on the number of each
type of establishment to allow, Sessions said they mimicked
what was in the medical ordinance. They allowed what was
possible in the confines of the city (five retail businesses)
with distancing and available properties—all other types
of establishments are unlimited. Morenci now has three
operating retail businesses, and seven to eight other
businesses in development. A large amount of capital has
come into the community. Business owners didn't need bank
loans—they came in and started spending money. Sessions
stressed that “These businesses are not here to make a fast
buck; they are trying to help the community and be good
neighbors. It's good to see—we weren't necessarily looking
for that.™

Although Morenci decided against onsite consumption
establishments, the idea of such businesses has come up in
planning commission and DDA meetings. The city now has a
booming marijuana industry, but the downtouwn is suffering.
Sessions opinion is if it will bring in revenue, they should do
it. Mayor Seger is less inclined to allow onsite consumption
establishments. The city already has issues with odor.

They say they will have to find a happy medium.

n AR L N SR T AT i FataTal

Advice to Municipalities
Morenci's experience has been interesting. “It's not that scary.”
said Sessions. “You'll find that people going into marijuana
facilities are the same as those buying fiquor at the liquor store.
And the stores are nice. There are trustworthy people working
there. The businesses are providing a supplemental income
for employees.”

In Decatur, a simple application process proved to be
essential. “Don’t overreach and require a lot of documentation in
your application that might be redundant,” said Newton, “Ule did,
and realized several issues: many of our elected officials and staff
didn’t have the expertise to judge the completeness of a facility

‘plan, crisis response plan, etc. So, we simplified our application: our

focus now is on parcel location and zoning elements. Our views is
simple—if MRA issues a license, they met the state requirements.;
all we need to focus on is then ensuring the facility operates in the
manner we permit.”

In the words of Mayor Seger: Think about business. not morality.

Kim Cekola is a research specialist/aditor for the League.
You may reach her at 734.669.6321 or keekalo@mmi.org.

HOW CAN YOU PREDICT THE
LEGAL RISKS YOUR
COMMUNITY MIGHT FACE?
A. CRYSTAL BALL
B. TAROT CARDS
C. OUIJA BOARD

D. ROSATI, SCHULTZ, JOPPICH |
& AMTSBUECHLER, PC

"ANSWER:D

“They are integrally involved with the day-to-day
operations of the township. They anticipate what the
impacts will be for the township and make
recommendations on how to deal with them.”
—Township Supervisor

ROSATI | 5CHULTZ
JOPPICH | AMTSBUECHLER

RSJALAW.COM | 248.489.4100
L _ -




he iegislation, Senate Bill 431, was clearly written—
and is being promoted by a veritable army of hired
guns—to crush the will of local residents in a singte
sleepy community in rural Lapeer County. But the outcome
of this legislative battle will be felt across the state.

The City of Clare’s current positions on medical and
recreational marijuana are somewhat vnique. In 2011,
the city decided to opt-in on the topic of medical marijuana.
Seven years later, after the majority of Michigan's electorate
supported the legalization of recreational marijuana in the
state, Clare chose to opt-out on recreational marijuana,

The decisions made by dare’s city commission followed
a lengthy process. It began in 2010 with the city commission’s
task to its planning commission to conduct a detailed study
and make appropriate recommendations to the city
commission on whether to allow commercial medical

marijuana activities in Clare. The city commission initially
passed a three-month moratorium followed by two
moratorium extensions. This precluded the receipt and
processing of any special permit applications for medical
marijuana facilities in Clare while the planning commission
completed its research and due diligence before making its
recommendations to the city commission.

During the period of the city commission-imposed
moratoriums, the planning commission tried to become
well-informed about medical marijuana. They read numerous
case studies; sought the advice and counsel of its city attorney:
held lengthy internal discussions; listened to expert speakers
on the topic; attended numerous seminars: and held multiple
public hearings in jam- packed rooms, listening to testimonials
from proponents of medical marijuana and opposition opinions
professing the adverse impact of allowing the introduction of
commercial medical marijuana activities in Clare,

Medical Marijuana Gets a Thumbs Up

In December 2010, the planning commission unanimously
recommended that the city commission amend its zoning
ordinances to allow commercial medical marijuana. The
primary reasons for its recommendation were the potential
medical benefits of cannabis and the basic principle of allowing
property owners the abilfity to determine how best to use their
property within the parameters and guidelines of the city’s
zoning codes. The city commission unanimously accepted and
adopted the planning commission’s recommendations in March
2011, thereby allowing medical marijuana facilities within the
industrial-zoned districts of the city.
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"l believe that research has shown the benefits of medical
marijuana to those in need.” said Nick Loomis, planning
commisstoner and assistant library/information technology
director for Pere Marquette District Library, “If its allowance
in the City of Clare can help those citizens then it can only
serve to benefit our community.”

Since the city commission's 2011 decision, the city's
ordinance codes have been amended on four separate
occasions with respect to medical marijuana. The amendments
further defined the process for application for special use
permits for medical marijuana licensing; further restricted
and isolated the geographical area within the city where
medical marijuana facilities are allowed:; and restricted
the number of allowed medical marijuana provisioning
centers/retail outlets to only two. There are presently no
city restrictions on any of the other categones of medical
marijuana licensing except retail sales,

Building Construction is Underway

To date, the city has issued six special use permits for grow
and processing facifities and two special use permits for
retail sales. New construction is in progress for one of

the grow and process facilities as well as one of the retail
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outlets. Internal building construction is in progress on three
other existing industrial buildings to accommodate medical
marijuana growing, processing, and retail sales. While special
use permits have been issued, no actual commercial medical
marijuana activities have commenced. The city continues to
receive frequent queries refated to the start-up of additional
commercial medical manjuana activities,

Recreational Marijuana Gets 2 Thumbs Down
Clare has decided to opt-out of allowing commercial
recreational marijuana activities in the city. The planning
commission and city commission simply foliowed the wili of
its electorate at the ballot box, wherein 51 percent of the
city's voters opposed recreational marijuana in the 2018
referendum on this topic.

“Many recreational marijuana studies show the possibility
of it becoming a gateway drug.” said Loomis. “As the people
have voted not to alfow recreational marijuana. | would agree
it's not right for the City of Clare at this time.” (7

Ken Hibl is the Clare city manager. You may contact him
at 989.386.7541 ext. 102 or KHibl@cityofclare.org.
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Employment Attorneys

At Shifman Fournier, we believe that there are firms that practice
law and then there are firms that truly understand the process of
tesolution of government challenges and policy implementarion,
specifically for Jabor and employment clients. Itis our pleasurc
1o provide our clients with well-grounded advice and in-depth
knowledge of the factors that go into quality representaiion.
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to represent the interests oflocal governments.
31600 Telegraph Road, Suite 100 « Bingham Farms, MI 48025
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Our network
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Initiatives and Referendums
of Marijuana Ordinances

By Laura J. Genovich

or the City of Mount Pleasant, the battle at the ballot box
between competing marijuana ordinances began in the
fall of 2019, Following a series of public work sessions,
the city commission approved an ordinance under Michigan’s
2018 voter-initiated marijuana law, the Michigan Regulation
and Taxation of Marihuana Act (MRTMA). The city’s ordinance
would allow up to three adult-use {recreational) marijuana
retailers. along with limited numbers of other establishments,
contingent on zoning and speciat use approval
Shortly before that, a citizen submitted a petition to mitiate
a marijuana ordinance that would allow five retailers and an
unlimited number of marijuana growers, without any special
use approval or establishment-specific zoning requirements.

The initiated ordinance was placed on the November 2019 ballot.

Uouid voters approve the less restrictive initiated ordinance?
What would happen to the city's existing ordinance if the
initiative passed? UWhat if provisions in the initiative were
incompatible with the city charter or other ordinances?

Mount Pleasant was one of the first cities—but not the last—
to encounter a marijuana ordinance initiative or referendum.
{The concepts are distinct: an initiative proposes a new
ordinance, while a referendum seeks to reject an ordinance
already adopted by the municipality)

The MRTMRA permits electors to initiate a marijuana ordinance:

Individuals may petition to initiate an ordinance to
provide for the number of marihuana establishments
affowed within a municipality or to completely prohibit
marihuana establishments within @ municipality, and
such ordinance shall be submitted to the electors of the
municipolity at the next regulor election when a petition
is signed by quadlified electors in the mynicipality in

a number greater than 5% of the votes cast for
gavernor by qualified electers in the municipality

at the last gubernatarial electian.
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MCL 333.27956. This means that if enough electors sign a
petition, the municipality must place a proposed ordinance on
the ballot at the next regular election—and that ordinance
could allow or prohibit marijuana establishments, depending
on the petition’s language.

When marijuana regulations take the form of zoning
ordinance amendments, the referendum provisions of the
Michigan Zoning Enabling Act, Act 110 of 2006 (MZERA)
also come into play. The MZEA allows “a registered elector
residing in the zoning jurisdiction” to file a notice of intent
and then a petition requesting the submission of a zoning
ordinance or part of a zoning ordinance to the electors
residing in this zoning jurisdiction for their approval” MCL
1253402 Thus, if 3 city or village enacts zoning regulations
for marijuana establishments, those regulations are subject
to referendum under the M2EAQ.

Beyond those statutes, a city or viltage's charter may
include a process for initiatives and referendums. As of
2018, 250 cities and 24 villages provided for initiatives,
referendums, or both in their home rule charters,

The signature requirements in those charters may differ
from the requirements of the MRTMA, as discussed below,

Several cities have already faced marijuana ordinance
Initiatives, including the following:

¢ City of Mount Pleasant

* Village of Vanderbilt

¢ City of Highland Park

» City of South Haven

* City of Allen Park

* City of Hudson

» City of Lincoln Park

Most initiatives to aliow establishments have failed at

the ballot box, even though a majority of Michiganders
approved the MRTMA in the November 2018 election.
Of the examples listed above, only voters in the City of
Lincoln Park approved an initiate to allow establishments.
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Most recently, on March 10 voters in the City of Ecorse
approved an initiative to allow recreational manhuana
establishments. The city had previously adopted an
ordinance prohibiting the establishments. Meanwhile,
voters in the City of Petoskey voted down a referendum
of the city’s ordinance allowing medical marihuana
facilities, meaning that the facilities will be able to operate,
and approved a measure that would allow voters (not the
city} to determine whether recreational establishments
should be permitted in the future.

The MRTMA's initiative provision creates many potential
issues for cities and villages. Given the short time that the
MRTMA has been in effect, the courts have not pubiished
decisions interpreting its initiative provision, so some of
these questions do not yet have clear answers.
1. What happens if the initiated ordinance passes
and the city or village has adopted an ordinance?
The MRTMA allows a municipality to “completely
prohibit or limit the number of marhuana
establishments within jts boundaries,” while also
allowing efectors to initiate an ordinance. The MRTMR
does not say what happens if both ordinances are
approved. Some argue that the initiated ordinance
supersedes a municipality's ordinance, but the courts
have not yet addressed this issue.

2. What if the initiated ordinance conflicts with the
charter or other ordinances? Because an initiated
ordinance is drafted by electors, it could indude
Provisions inconsistent with the city or village's charter
or ordinances. This could Put the city or village in the
position of having to seek a court order determining
the enforceability of such provisions if the initiative
is approved. (Lawsuits to chalienge the substance
of initiatives before the election have been rejected
as premature.}



3. What can a city or viliage say about a proposed

initiative before the election? The Michigan

Campaign Finance Act prohibits public bodies from
using funds or other public resources to promote a
bailot question {such as an initiative), but a public bady
may disseminate “factuat information concerning issues
relevant to the function of the public body.” This means
¢ities and villages can provide factual information
about the content of an initiative, but they must avoid
providing opinions or persuasive statements about
whether the initiative should be approved.

. What if the charter requires more signatures than
the MRTMA? Generally. a state statute can preempt
a local charter if the charter directly conflicts with the
state faw or if the state law comgpletely occupies the
regulatory field. Thus, if a charter requires signatures

of more than 5 percent of the electors for an initiative,

it may be preempted by the MRTMA, which only requires
5 percent. Cities and villages should consult with legal
counsel when dealing with conflicting provisions.

In Mount Pleasant, the voters ultimately turned down the
initiated marijuana ordinance, so the city was able to move
forward with the ordinance approved by the city commission.
But undoubtedly, more ordinances will be initiated around the
state, and more cities and villages will be faced with the novel
issues discussed above. @

Lourg J. Genovich is a shareholder at Foster Swift Collins &
Smith P.C, where she practices municipal law and litigation,
including helping dozens of municipal clients with marijuana
ordinances. You may contact her ot 616.726 2238 or
lgenovich@fosterswift.com.
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FEEE ENE LEFE SAFETY !

4 ith so many stories, articles, websites, podcasts,
presentations, and online “experts” on the topic

of marijuana, reliable information is critical.

It's important to educate Michiganders on the marijuana
facilities that may be coming to their community, particularly
the fire and life safety aspects.

With the passage of the Medical Marihuana Facilities
Licensing Act (MMFLRA) and the Michigan Regulation and
Taxation of Marihuana Act (MRTMA}, the Bureau of
Fire Services [BFS) was named as one Authority Having
Jurisdiction {AHJ) for marijuana facilities in Michigan.

The other initial AHJs are the Marijuana Regulatory Agency
{MRA) and the local jurisdiction {delegation of power as per
each jurisdiction has been designated). The “Fire Code”—NFPA
1. 2018 —and its reference codes were adopted by reference
as part of those rules.

The marijuana industry is a moving target. Innovation
is constantly improving, and methods are frequently changing
and adjusting. These facilities are not simple tomato greenhouses,
they are highly technical, evolving plant nurseries, which are
tracked from seed to sale.

Industrial Occupancy

The Bureau of Fire Services looks specifically at the fre

and life safety issues with these facilities and their operation.
These faciities have uses and methods that are specific to

marijuana growing and processing. NFPA 1, 2018, Chapter 38.
specifically addresses marijuana facilities. LWithin this “Fire Code,”
the accupancy of Grows and Processor facilities falls under the
industrial category. More specificaliy, for a Processor with an
Extraction Room, the occupancy is Industnal Special Purpose
for that specific room. Local municipalities should study these
occupancies within their own local ordinances.

The BFS does plan review on several types of licensed
facifities: Grow, Processor, Consurption Establishments, and
Microbusinesses. In addition, our field staff does the follow-up
inspection on the plan review facilities as well as inspection of
Secure Transporters, Provisioning Centers. Adult-Use Retailers,
and Safety Compliance Facilities.

Potential Concerns

Grouw facilities cultivate plants from seed or cloning from a
Mother plant in an industnal manner, with hopes of harvesting
a plant multiple times a year to maximize yield. A methodical
approach is taken, and great care is given to each plant.
Windows and doors are kept to a minimum for security

and contamination protection. Water and light are abundant.
as are fire and life safety concerns. Since 2018, our review
of the construction plans and specifications have uncovered
some prevalent issues, including common path of travel, aisle
width, sprinkler systems, and processor requirements.




¢ Common Path of Travel-—In an Industrial Grow or Processor
Facility without sprinklers, the common path of travel is limited
to 50 feet. The distance is measured from furthest point
in one direction, along the walking path to a point at which
the occupant has a choice of two paths of trave! to remote
exits. This distance is doubled in a sprinklered industria! facility.
With the tables, racks, and/or arrangement of grow rooms,
this distance becomes a critical point of fire and life safety.
An occupant needs to have the ability to exit the facility in
a timely and safe manner in the case of an emergency.

Aisle Width—In a windowless Grow room, aisle width
becomes an issue that needs to be addressed. Facilities want

to pack as many plants in their grow rooms as possible. With
the immense growth of the plants, having a clear aiste width
and means of egress is critical. In an existing industrial facility,
28" clear width is considered the minimum. In a new industrial
facility, the minimum width should be 36". The clear width,
measured at the narrowest point, is important to ensure

that a means of egress is accessible for an occupant or

emergency responder.

+ Sprinkler Systems—Sprinkler systems become a potential

sticking point for these facilities. In new industrial facilities
with three or more stories, greater than 12,000 square

feet in fire area and/or greater than 24,000 square feet total
of all areas in the building, a NFPA 13 compliant sprinkler
system i5 required. There is an exception in the code to
altow for "Low Hazard Industrial.” The Low Hazard
designation is something that needs to be documented

and studied, as well as approved by BFS. MRA and BFS
have decided upon the following qualifying statement for

a Low Hazard Industrial facility:

— A Non-Electrified Hoop/Greenhouse—If the hoop/
greenhouse has pots or pallets. then the grow is not
low hazard; the plants will need to be planted in the dirt.
As per MRA rules, this low hazard hoop/greenhouse
would be our equivalent of an “outdoor grow” which
would require a contiguous building to do the drying/
trimming/etc. and other outdoor rule requirements.
That building would require a Certificate of Qccupancy
and must pass the BFS inspection.




R

» Processor Requirements—The highest hazard for fire
and life safety comes in the Processor facilities, Extraction
of marijuana occurs in these buildings. using solvents
such as liquified petroteum gas. alcohal. carbon dioxide, or
somettmes just cold water and pressure. These conditions
may result in explosion hazards, vapor hazards, or HazMat
issues including storage and maximum allowable quantities
{MRAQ). Each type of extraction has its own requirements
that include items like exhaust systems, electricat systems, .
fire suppression, non-combustible construction, certification,
labels/listing. staff training, and/or configuration. These itemns
are very detailed and are based on Chapter 38 of NFPA 1,

-
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The Marijuana Unit of the BFS is available to help your
municipality. e can supply you with resources so that your
community can make informed decisions on what is required
in these facilities to ensure proper fire and life safety. You can
also visit our website at www.michigangow/bfs

Adam A. Dailide is g consuitant for the Marjjuana Unit of the
Michigan Bureau of Fire Services. You may contact him at
517.335.4057 or DailideR@michigon.gov.
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LEGAL

N MARIJUANA |

WHAT IT MEANS FOR PUBLIC EMPLOYERS

By Steven P. Jopplch

" s most readers of The Review are aware, the
¢ 2008 Michigan Medical Marihuana Act (MMMA)
" and the 2018 Michigan Regulation and Taxation

of Marihuana Act {MRTMA) are widely recognized as legalizing
the use and possession of certain amounts of manjuana.
tn the wake of these laws is a long hist of challenging public
policy and legal issues for local governments across the state,
Not least among them are issues related to municipal
employees who engage in the now legal use and possession
of manjuana for medical or recreational purposes. This article
is an effort to identify and briefly touch upon some of the
more significant workplace laws, questions, and scenarios
that might confront municipal employers and employees
in this new age of legalized marijuana.

Both the MMMA and the MRTMA have provisions that
specifically address some of the employer-employee related
questions and issues that will inevitably arise in municipalities.
For instance, the MMMRA does not require "an employer to
accommodate the ingestion of marihuana in any workplace
or any employee working while under the influence of
marihuana.” And under the MRTMA, persons who are under
the age of 21 are not allowed to use or possess marihuana at
any time, including public employees under 21, Additionally,
the MRTMA contains a number of other specific provisions
related to employer-employee matters.

» Does not require an employer to permit or accommodate
conduct otherwise allowed by this act in any workplace
or on the employer’s property

+ Does not prohibit an employer from disciplining
an employee for violation of a workplace drug policy

¢+ Does not prohibit an employer from disciplining
an employee... for working while under the influence
of marihuana

Does not prevent an employer from refusing to hire,
discharging, disciplining, or otherwise taking an adverse

»*

employment action against a person... because of that
person’s violation of a workplace drug policy or because
that person was working while under the influence

of marihvana

What public employees do outside of work may be open to
debate. For example: Must an employer forgive an employee's
legal use of marijuana in private and outside of work? WUhat
if an employee operates heavy machinery or drives for work?
LWhat if an employee fails a drug test? Must an employer ac-
commodate an employee’s use of medical marijuana for
a medical condition?

Although the MMMA, and to some extent the MRTMA,
do not clearly answer these questions, there are some federal
and other state taws and court decisions that provide some
guidance. Before examining those laws, however, it should
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be recognized that the MMMA and MRTMA do not and
cannot alter federal law. Accordingly. just as federal laws
prohibiting the possession and use of marijuana are still
effective despite Michigan's legalization laws, so too are
the Drug-Free Workplace Rct and the Department of
Transportation regulations implementing the Omnibus
Transportation Employee Testing Act. Also relevant are
the federal Americans with Disabilities Act, federal Civil
Rights Act and state Eliott-Larsen Civil Rights Act.

{a) DOT Regulations

According to US. Department of Transportation regulations,
marjuana use remains unacceptable for any safety-sensitive
employee who is subject to drug testing. That includes
public employees who need a commercial driver’s license

as a condition of their employment {an example would be
certain DPUW employees). These employees are still required
to comply with ali USDOT regulations, prohibited from using
marguana, and subject to DOT'’s policies and procedures on
drug-testing.

(b) Drug-Free Workplace Act

The Drug-Free Workplace Act enables municipal employers
(and others) ta adopt drug-free workplace policies that
articulate the requirements and expectations of employees
regarding the use of or impairment from marijuana while at
work. This federal law is relevant to public employers because
it requires some federa! grantees to maintain a drug-free
workplace as a precondition of receiving certain grants from
a federal agency.

(c) Americans with Disabilities Act
The ADA does not require an employer to permit medical
marijuana use as a reasonable accommaodation,

{d) Title Vil and ELCRA

Marijuana users are not a protected class under either Title
VIl of the federal Civil Rights Rct of 1964 or under Michigan's
Elliott-Larsen Civil Rights Act.
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There are a few cases worth mentioning that are related
to employment issues involving the medical use of marijuana,
The leading case is Casias v. Wal-Mart Stores. Inc., in which
the federal court determined that a private employer could
discharge an employee who tested positive for marijuana
during a standard drug test even though he was not under
the influence while at work, was a properly registered
medical marijuana patient, and had only used medical
marijuana outside of work hours. Although this case
involved a private employer, there is little reason to befieve
public employers should be treated differently.

In 2014, the Michigan Court of Rppeals decided the
case of Braska v. Challenge Manufacturing Co., which
involved three plaintiffs who made claims for unemployment
compensation after being discharged from their jobs for
failing a drug test as a result of using medical marijuana with
a vald card. The court determined that under the terms of the
MMMRA, employees discharged solely on the basis of a positive
drug test for marijuana were not disqualified from receiving
vnemployment benefits.

Lastly. in the 2019 case of Eplee v. City of Lansing, the
Michigan Court of Appeals upheld the city’s decision
to rescind a conditiona! offer of employment to the plaintiff
after she tested positive for marijuana during a drug screen
that was a part of the hiring process. Here, again, the plaintiff
was a medical marijuana patient who had lawfully used
marijuana outside of work,

For now, it seems that Michigan employers may terminate or
otherwise discipline employees who do not pass an otherwise
authorized drug test and can choose not to hire applicants
who fail a pre-employment marijuana screening, even if they
have a medical marijuana card. However, we can also gather
that the law in this area is still evolving.




Below is a non-exclusive short list of steps employers should
take now to strive to be compliant with these iaws and protect
against the risk of liability.

{a) Review Policies: None of the court cases discussed earlier
involved sitvations in which the employee had a contract
or a just cause termination provision written into a
collective bargaining agreement or personnel policy. Such
circumstances might cause the courts, in future cases, (o
make different decisions. Accordingly, human resources
manuals, policies, regulations, operating procedures, and

work rules should be carefully reviewed in light of the MMMA

and MRTMA. Do you have a substance use policy in place?
If so, they often contain references specifically to “marijuana”
use, so public employers may want to consider revising

such policies to more broadly refer to "illegal drugs” or
“illegal substances” for certain employee positions. It is also
important to focus on prohibiting employees from being
impaired while working. and you may want to consider
adding marijuana to your no-smoking policy. Lastly, if you

do not currently have one. consider adopting a Drug-Free
Workplace Pelicy.

(b) Review Collective Bargaining Agreements (CBAs): Consider
whether there are provisions in the CBAs that may provide
additional protections to employees with respect to the use
or possession of marijuana on or off the job. This comes into
play in a variety of ways, but it is particularly significant with
respect to employee discipline,

(¢} Review Job Descriptions: Consider updating job descriptions
for safety-sensitive positions to include a “ne drug” policy.
Elements of a drug-free workplace may also come into play
with respect to the content of job descriptions.

(d) Review Drug Testing Policy: If your organization has
one, it should be reviewed in light of the new laws

legalizing marijuana.

{d) Train Managers and Supervisors: Make sure they know
and understand apphcable employment policies and how
to recognize and respond to empioyees who appear under

the influence.

(e} Consult Legal: Thisis an evolving area of law. so it is
important to obtain the advice of a municipat attorney,
wheo can help you create and maintain poficies and
procedures that are compliant with the laws and a proper
fit for your organization. @ )

Steven P. Joppich is en attorney and shareholder with Rosati,
Schultz, Joppich & Amtsbuechier, PC.. a municipof law firm.
You may contact him ot 248.4839 4100 or sjoppich@rsjalaw.com,
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IS MARIJUANA
SOCIAL EQUITY

_ or many years, certain Michigan communities have been more likely
j=== to feel the sting of marijuana prosecution than others. In an effort

: to address that injustice, Section 8.1 {j} of the Michigan Regulation

and Taxation of Marijuana Act (MRTMA), MCL 333.27958, requires the

Marijuana Regulatory Agency (MRRA) within the Michigan Department of

A PIPE DREAM?

Licensing & Regulatory Affairs to promote “a plan to promote and encourage
participation in the marijuana industry by people from communities that

have been disproportionately impacted by martjuana prohibition and

By Clyde J. Robinson

enforcement and to positively impact those communities.” The language

used by the statute adopted by Michigan voters in November 2018 raises
several questions this article wili explore.

Disproportionately impacted Communities
According to a 2013 American Civil Liberties Union report,
The War on Marijuana in Black and Uhite, a review of arrests
from 2001-2010 found that nationally, black individuals
were 3.73 times more likely than whites to be arrested for
possession of marijuana despite roughly the same degree

of marijuana use by both groups. More specifically, in Michigan,
black individuals were 3.3 times more likely than whites

to be arrested for passession of marijuana. Itis clear that
African-American individuals and neighborhoods have been
disproportionately impacted by the enforcement of marijuana
laws. The guestion therefare becomes houws can the State
and local municipalities best fulfili the statutory mandate?
Impact of Michigan Constitution and Federal
Fourteenth Amendment

Article 1, § 26 of the Michigan Consbitution precludes the
State or other governmental body from granting preferential
treatment o an individual or group on the basis of race in the
operation of public employment, education, and contracts.
While the reach of this constitutional requirement does

not expressly extend to licensing. or the provision of other
benefits, a municipality should nevertheless be cognizant
of its existence. In 2007, the Michigan Attorney Gengral
issued opinion #7202 which determined that a City of
Grand Rapids policy aimed in part at providing access and
equal opportunity to disadvantaged business enterprises
(DBE} to do business with the city violated Article 1, section
26 because the definition of a DBE created a rebuttable
presumption that females and certain racial and ethnic
minarities were disadvantaged. Although the Attorney
General found the policy was prohibited by the Constitution,
he also opined that a policy which employed race and sex
neutral financial or economic factors would be acceptable.
Hence, it is incumbent upon municipalities implementing
local policies seeking to promote and encourage people
disproportionately impacted by martjuana enforcement to
do soin a racially neutral manner. Even if the language of
Article 1. § 23 is not applicable to licensing, any classification
on the basis of race is inherently suspect and susceptible to
challenge pursuant to the Equal Protection Clause of the 14th
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Amendment, Any classification made on the basis of race

is subject to evaluation using the “strict scrutiny test”
articulated by the United States Supreme Court. This test
requires any classification based on an inherently suspect
category, such as race, must be narrowly tailored to further a
compelling governmental interest. Fisher v. Univ. of Texas, 570
US. 297 {2013). In order to use a race-based remedy. there
must be a demonstration
that a nonracial approach
will not produce the
benefits being sought.

In other words, while
black residents have borne
the brunt of marijvana
enforcement efforts,
other individuals have
been impacted as well,

LARA’s Social
Equity Plan
The way the Marijuana
Regulatory Agency has
implemented MRTMA
§ 8.1 {j) is twofold. First, Emergency Rule 7 {13) requires
alt adult-use marijuana license applicants to provide a social
equity plan detaiting how the applicant will comply with and
carry out, the mandate of the statutory provision. Second, the
MRA identified 41 communities that it determined to have
been disproportionately impacted by marijuana enforcement.
The methodology the MRA used for doing so involved a
survey of Michigan counties to determine those which had a
higher than average number of marijuana-related convictions
and communities within those counties where 30 percent
or more of the population lived below the federal poverty
level. individuals {and businesses with 51 percent of its
members) who can demonstrate residency within a qualifying
community for the past five years will receive a 25-percent
discount on all State adult-use marijuana application, licensure,
and renewsa fees, provided the business locates within a
qualifying community. Potential licensees can further gualify
for additional reductions of 25 percent by providing proof of
a marijuana-related conviction {except for delivery to a minor)
and 10 percent for being a registered medica! marijuana
primary caregiver for at least two years between 2008-2017.
The application of the State’s social equity plan has been
questioned. Does it go far enough to reach those individuals
impacted by the enforcement of marijuana laws? This is
where it is possible for any community, whether identified
as being disproportionately impacted or not, to supplement
what the State already provides. in formulating a social equity
program, a local community should be mindful to use a race
neutral approach. This is not likely as difficult to do as it may
seem at first blush.

TUEC ocyvacinl LY Ta LU AN TR S Tl Tats Tal

B EFFORTS CAN BE MADE TO
'{--PROVIDE BENEFITS TO THOSE
"INDIVIDUALS WHO HAVE
~BEEN DISPROPORTIONATELY

IMPACTED BY MARIJUANA

- ENFORCEMENT AND CREATE
A POSITIVE IMPACTON

-THE COMMUNITY --

Article 1, Section 26 of the Michigan Constitution is based
on a nearly identical provision of the Californis Constitution.
Therefore decisions by California courts interpreting that
state’s constitutional language, while not binding on Michigan
courts, can nevertheless provide persuasive guidance.

In American Civil Rights Found. v. Berkeley School Dist, 172
Cal App 4th 207 {2009), a sccial diversity plan which used
neighborhood demographics
{income level, adult
education attainment, and
race) to assign students to
elementary schools and
high school programs was
challenged. The California
Court of Appeals upheid
the school! district’s program
because all students living
within a given residential
area, regardless of their
race, were treated equally.
Therefore, a Michigan
community can likely single
aut residents of identified
neighborhoods, based on zip code or census tracts, for
preferential treatment as part of its local social equity program
because all residents of the neighbarhood, regardless of their
race, are treated equally.

Local Social Equity Plans

The City of Ypsitanti has done exactly this in requiring

adult-use businesses to use good faith efforts to hire

25 percent of their employees from designated zip codes.

Additionally, Ypsilanti encourages the hiring of individuals

who have a prior manjuana conviction. However, care must

be taken by marijuana business hcensees in hiring employees

with criminal histories. MRA rules for both medical marijuana

and adult use marijuana businesses require an employer to run

a criminal history background check on potential employees.

And. the MRA maintains a list of “"excluded employees”
Rnother approach is the one employed by the

City of Flint. Qualifying social equity applicants are eligible

to receive an administrative exception, without the need

for a zoning variance, to locate closer than the otherwise

required 300 feet from a residential district. Other distance

exemptions exist for adult use marijuana license applicants

wifling to urdertake a blight elimination plan or a park

beautification plan near their establishment. Although the

Flint ardinance does not specify neighborhoods eligible

for these plans. a municipality could limit such exceptions

to disproportionately impacted neighborhoods along

the lines of the Ypsilanti approach.



Yet another approach is being used by the Gity
of Muskegon. Therr plan is consistent with the ACLU
recornmendation that marijuana-related revenues
be used to assist in funding substance abuse prevention
and health care. The Muskegon Social Equity Plan asks
for a voluntary contribution of 0.5 percent of a marijuana
licensee’s annual profits and a commitment to offer
market rate lease space to retail businesses, Rdditionally,
the Muskegon program intends to focus an providing
expungement clinics grants/loans, education on unsafe
marijuana consumption and use prevention

Kalamazoo is still in the planning stage for having
an adult-use ordinance in place by June 1, 2020.
The city has reached out to the community for its ideas.
Suggestions have included making land and structures
available at an affordable cost; implementing a mentorship
program with licensed businesses; and creating a martjuana
business incubator program for residents from identified
disproportionately impacted neighbarhoods within the city.

In any local social equity assistance program. the likely goal
is to provide assistance to residents of the municipality which
have been impacted by marijuana enforcement. As a result,
a municipality rmay atternpt to impose a condition of
durational residency within the municipality to qualify for
benefit efigibility. Again, sorne caution is advised. Although
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a mimma! residency qualification will not likely trigger a
challenge, a significantly lengthy residency requirement
could be an invitation to constitutionatl litigation based on
vialations of equal protection, privileges and immunities, and
commerce clauses for discriminating against non-residents.

Another basis for providing sociat equity assistance is
whether the applicant or a member of the applicant’s family
has a marijuana-related conviction. If using this basis. some
thought should be given to a) the nature of the conviction,
such as disqualifying convictions for felony trafficking or
selling to minors; and b} where the conviction occurred,
whether in the local area, Michigan. or out-of-state.

In summary, while there may exist some legal challenges
to instituting a local social equity program, they are not
insurmountable, and efforts can be made to provide benefits
1o those individuals who have been disproportionately
impacted by marijuana enforcement and create a positive
impact on the community. (@

Clyde J. Robinson has practiced municipol low for nearly
40 yeors, serving os the city attorney for Battle Creek ond
Kolomazoo. He is a post chair of the Government Low
Section of the State Bar and past president of the Michigan
Associction of Municipal Attorneys. You may contact him at
269.337.8185 or robinsonc@kalomazoocity org.
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How Legalizing
Recreational
Marijuana Impacts
Home Values

By Luke Babich

This study originafly appeared on the Clever Real
Estate blog at listwithclever.com/real-estate-blog/
marijuana-housing-market-study/.

%, ecreational marijuana legafization is a hot-button topic,
and the debate is now entering the real estate industry.

% With more states legalizing recreational use, every home
buyer needs to know how housing markets are affected by this
culiural shift. Opponents of legalization stress increases in crime
that lead to lower property values, white supporters highlight
the potential economic benefits. We decided that doing

deep dive into the available Multiple Listing Service data and
combining it with dispensary license data was the only way to
settle the debate.

Three pivotal questions guided our research
1. How are home values impacted by legalizing
recreational and medicinal marijuana on 2 city level?

2. How does marijuana legalization impact crime rates,
and how do changes in crime impact home values?

3. How do retail dispensaries impact local home values?

4. Digging into Zillow's historical home price index, we
can shed some light on these questions,

Key Insights

s Cities that allow retail dispensaries saw home values increase
$22.888 rmore than cities where marijuana is llegal from 2014
to 2019 {controliing for population and initial home values)

« CATO Institute research supports our findings, suggesting
homes close in proximity to marijuana retail dispensaries

increase in value

s For cities where only medicinal marijuana is legal,
home values increased at a comparable rate to cities
where marijuana is illega!; a statistically significant increase
in home values could not be attributed to medicinal

marijuana legalization

» States that legalize recreational cannabis see an immediate
bump in home valtues following legalization, even without

retail dispensaries opening. From 2017 to 2019, cities
where recreational marijuana is legal saw home values
increase $6,337 more than cities where marijuana is illegal
{controlling for population, initial home values, and GDP).

Recreational Dispensaries Lead to Higher

Local Home Values

Public concern around legalizing recreational marijuana usually
focuses on elevated crime rates, Elevated crime rates Jead to
lower property values and poor real estate investments, so the
narrative goes. In fact, 42 percent of Canadian's believe a cannabis
dispensary wilt have a negative impact on local home values
according to a 2018 study.

Qur research reveals the opposite is true: On average, in
states where recreational marijuana is legal, cities with retail
dispensaries saw home vajues increase $22.888 more than cit-
ies where marijuana is illegal from 2014 to 2019. Pera CATO
Institute study. homes close to retail dispensaries {within 0.1
miles) increased in value approximately 8.4 percent compared
to those further away. This effect appears to bring up the entire
¢ity's horme values at a rate higher than the national average.
Rea! estate agents can use this data to encourage home buyers
that are scared off by retail dispensaries near their homes;
based on the research, retail dispensaries don't impact home
values like fiquor stores.

Colorado's first retail dispensaries opened on
January 1, 2014, and medical and recreational sales have
generated over $948.000.000 in tax revenue. Denver has
180 dispensaries, the most of any Colorado city. and its
housing market has seen unprecedented growth since
recreational legalization in 2012,

Since Denver retail dispensaries opened their doors in 2014,
residential property values have increased 67.8 percent. the
most significant growth in over two decades. Denveris a
clear-cut example of dispensaries raising residential property
values, but dispensaries have helped bring up property values all



around Colorado. Cities in Colorado with dispensaries have
higher than average property value growth compared to the

national average.

Colorado and Washington, the first states to legatize cannabis
for recreational use, have both seen above average home values
since opening their first dispensaries in 2014. Colorado homes
have increased by 58 percent and Washington home values
have increased 57 percent in the years since legal commercial

sales began.

While there are tax benefits to legalizing marijuana medicinaly,
there was not a statistically significant increase in cities where only

medicinal marijuana is legal.

So. why do recreational legatization and retail dispensaries ead
to homing price boosts? According to a 2017 study from the
University of Mississippi. recreational legalization "attracts more
home buyers, including marijuana users as well as entrepreneurs
and job seekers.” Businesses start to pop up, and job seekers flock
to these cities, driving up the derand for housing and retail space. @

{uke Babich is the co-founder and chief strategy officer of Clever Real
Estate, a free online service that connects people with top agents to
save money on commission. For mere information, you may contact

Thomas O'Shaughnessy at thomas @movewithclever.com,
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THIE DEVIEHT

he MMMA: Palliative or Placebo?

In November 2008, Michigan voters approved the

citizen-initiated Michigan Medical Marihuana Act
{(MMMAY}. The Michigan Coalition for Compassionate Care,
supporters of the measure, emphasized that the measure
would provide a much needead drug to address pain relief
or lack of appetite in pattents. At the same time, it would
eliminate the threat of criminal prosecution through State
registration of patients and their caregivers. However, the faw
did not address the commercialization of medical marijuana.

Twe years later, the first of many appellate decisions
interpreting the MMMR, People v. Redden, was issued.

Aside from the legal issues present in the case, the
concurring opinion of Judge Peter 0. O'Connelf highlighted
the "confusing nature of the MMMR, and its susceptibility
to rmultiple interpretations,” pointing out that a marijuana
shop existed jess than 100 feet from a school in Lansing
and guestioned whether the statute was the “first step in
legalizing marijuana in Michigan.” Subsequent to this
opinion, the MMMA became the source of a body of law
that continues to grow as individuals and local governments
attempt to understand and apply the statute.

Attempts by municipalities to regulate the
commercialization of medical marijuana following the
adoption of the MMMRA, and in the absence of statewide
legislation, did not fare well, largely due to the
seminal Ter Beek v. City of Wyoming decision.

In this case, the Supreme Court voided a zoning
ordinance which prohibited uses that were contrary
to federal law, seemingly holding that the MMMA
superseded the Michigan Zoning Enabling Act {MZER).
MCL 125.3101 et seq. and was not preempted by the
Federa! Controlled Substances Act, 21 USC 801 et seq.
However, in a significant victory for municipalities

a unanimous Michigan Supreme Court in DeRuiter
v. Township of Byron clarified its holding in Ter Beek
by stating that the MMMRA does not nullify the
inherent authority of a municipality to

-t
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regulate Jand use under the MZER so long as it does not
prohibit or penatize all medical rarijuana cultivation by
registered caregivers and does not impose regutations
that are unreasonable and inconsistent with state Jaw.
Between 2012 and 2015, many Michigan cities sought
to fill the gaps created by the MMMA. Charter amendments
were adopted that decriminalized marijuana by legalizing the
possession or transfer of less than one ounce of marijuana
on private property by persons age 21 and older. Others made
enforcement of marijuana law the lowest law enforcement
priority or permitted the establishment of commercial medica!
marijuana dispensaries. In particular, Grand Rapids amended
its city charter to make possession, use, or transfer of
marijuana a 525 first offense civil infraction, broadened the
scope of the health professional defense in the MMMRA, and
precluded city police from referring marijuana arrests to the
county prosecutor. In what was a victory for home rule in
Kent County Prosecuting Rttorney v. City of Grand Rapids,
the charter provisions were upheld on a vaniety of grounds.




S . MMFLA: The Legislature (Finally) Steps In
42016, some semblance of direction was obtained for
nucrpalltles with the Legislature’s passage of the Medical
érlhuana Facilities Licensing Act (MMFLA). This legislation

gated a State licensing and reguiatory framework for the
mmemailzanon of medical mariuana. Importantly. municipalities
re not required to allow any of the five permitted classes
licensed businesses [growers, processors, safety compliance
nters, secUre transporters, or provisioning centers} to operate
cithin their borders. Instead. a municipality had to affirmatively
opt-in” to the MMFLA. For those communities that did so, they
“rweren't allowed to regulate price, purity, or adopt an ordinance
.-:'.:'-'conﬂictlng with state administrative rutes. But local officials were
}-_'-granted broad authority in terms of adopting licensing and zoning
“ regulations pertaining to commercial marijuana businesses and

- could limit the number and types of medical marijuana facilities
allowed. However, just as municipalities were coming to grips with
the commercialization of medical marijuana, Michigan voters were
being urged to legalize recreational marijuana.

The MRTMR: Legalizing Recreational Marijuana

Rs predicted by Judge O'Connell in his Redden concurrence,

the MMMA was a precursor for a citizen~initiated proposal

to legalize recreational or adult use marijuana in Michigan.
Although competing proposals failed to garner enough signatures
to put the question on the November 2016 ballot, legalization
advocates came together as the Coalition to Regulate Marijuana
Like Alcohol to put the question to voters in November 2018.
Like the MMMA of ten years earlier, voters overwhelmingly
approved the Michigan Regulation and Taxation of Marihuana

Act {MRTMA) which legalized and permitted the most generous
quantities for the personal possession of marijuana by persons 21
and older in the United States.

i LIKELY FﬂCE MFlNY
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Although the MRTMA could have. and perhaps should

have, more closely paralleled the MMFLR, it did not. Instead,

it imposes greater limitations on the degree of municipal
regulatory and zoning discretion. Unlike the MMFLA, the
MRTMA requires municipalities to afirmatively “opt-out”
if they do not want recreational marijuana commerctal
businesses to locate in their communities. According

to the Marijuana Regulatory Ageny (MRA} website
within the Michigan Department of Licensing and
Regulatory Affairs, only 43 municipalities {and nearly

all with some restrictions) currently permit recreational
commercial establishments. The observation by a
unanimous Supreme Court in People v. Hortwick
regarding the MMMR is likely equally apt to the MRTMA—
that the use of the initiative process {eads to the creation
of inconsistent or unclear faw that may be difficult to
interpret and harmonize. Like the MMMA, the pravisions
of the MRTMA lack consistency and are susceptible

to conflicting interpretations.

The MRTMA permits individuals to petition to initiate
an ordinance to provide for the number of marijuana
establishments allowed within a municipality or to
completely prohibit marijuana establishments within the
municipality. In 2019, elections were held in 15 Michigan
communities. Commercial adult-use marijuana businesses
were rejected in 11 of those instances (see article p. 23].

P e L R R R R T T Y iaTat

If a community atternpts to fimit or cap the
number of adult-use marijuana businesses, the
MRTMA requires it to use “a competitive process
intended to select applicants who are best suited to
operate in compliance with (the MRTMA) within the
municipality.” Any objective scoring system intended
to comply with this requirement is likely an invitation
to a lawsuit by those applicants who don't get a license.

The MRTMA also required LARA to adopt a rule to
encourage participation in the marijuana industry by
peaple "from communities that have been disproportionately
impacted by marijuana prohibition and enforcement.”
The MRA rolled out its "Social Equity Plan™ which waives
25 percent of the state application, licensing. and renewal
fees for five-year residents of 41 identified communities
who agree to locate their business within an impacted
community. Additional waivers of 25 percent if applicants
have a prior marijuana -related conviction {excluding
delivery to a minor), and 10 percent if they were a registered
medical marijuana caregiver for at least 2 years between
2008-2017 are available (see article p 23). However, in
direct contrast with this mandate. the MRTMR for the
first two years after going into effect largely hmits the
availability of adult-use licenses to those marijuana
businesses halding a medical marijuana license.




This provision effectively shuts residents of comrnunities
impacted by marijuana enforcerent out of the market.
In addition to creating the "microbusiness” category
[a 150 plant grow, processing, and sale operation), the
MRTMA permits the State to create additional categories of
businesses. The MRA announced that it will also issue four
types of licenses, if permitted by the local municipality. Excess
Grower operations (limited to Class C Growers); Designated
Consumption Establishments (a commercial space where
persons age 21 and older may consume marijuana); Marihuana
Event Organizers (who are eligible to apply for and hold); and
Temporary Marihuana Events (which permit the onsite sale/
consumption of marijuana on the dates of the event with
the approval of the municipality where the event is being
held). Municipalities will likely face many of the same legal
issues in the attempt to zone and license adult use marijuana
estabiishments that were presented by the implementation
of the medical manijuana statutes. This has prompted caution
on the part of many municipalities, which explains the
overwhelming number of “opt-outs.” Because it is very likely
that municipalities attempting to implement the MRTMA
wiill be faced with similar legal issues that were encountered
with the implementation of the MMMA and MMFLA, taking
a measured approach. until “the smoke clears”is a prudent

course of action. &

Clyde J. Robinson has practiced municipal law for nearly

40 years, serving as the city atlorney for Battle Creek and
Kalamazoo. He is a past chair of the Government Law Section
of the State Bor and past president of the Michigan Rssociation
of Municipal Attorneys. You may contact him ot 269.337.8185
or robinsonc@kalamazoocity.org.
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n Aprit 2019, the Michigan Department of Agriculture

and Rural Development (MDARD) launched the state’s first

industrial hemp program, adding a new crop to the state’s
farming community.

Hemp (also known as industrial hemp} is one of the
largest new opporiunities for growers in Michigan after
it was legalized in the 2018 U.S, Farm Bill. Hemp is
Cannabis (Cannabis sativa L} with less than 0.3 percent
tetrahydrocannabinol {THC), the psychoactive component
found in marijuana. Hemp is cultivated to produce fiber. grain.
biamass, or non-intoxicating medicinal compounds such as
cannabidiol (CBD).

Michigan is uniquely positioned to grow, process and
manufacture industrial hemp as one of the nation's most
agriculturally diverse states. This emerging crop not only
creates new opportunity for our farming community, but it
also offers an avenue for neus businesses to develop across
the state.

TUS DEVIEERTY KA 4 1L INIT NN

Federal Legislation
The 2018 US. Farm Bill authorized the commercial

production and processing of industrial hemp in the United
States. The United States Department of Agriculture {USDA}
published its interim final rufes on the establishment of a
domestic hemp program and is seeking public comments
before finalizing a national program. In the meantime, MDARD
is utilizing authority in the 2014 Farm Bill for an Industrial
Hemp Ag Pitot Program and, will continue it into 2020.

The USDA Interim Final Rutes provide guidance on
federal requirements as states across the nation draft state
hemp plans for approval. MDRRD is currently reviewing the
rules to identify needed changes to state law. Once statute
changes are made, MDARD will submit Michigan’s industrial
hemp plan, and once approved, will provide oversight of the
department’s commercial hemp program.



State Legislation and Hemp Pilot Program
tWhile there is a lot of excitement around the state’s newest
crop. many questions remain on the long-term, overall
regulation of hemp, CBD, and hemp products. There is a
steep learning curve for everyone involved in this budding
commodity—farmers, federal and state regulators, and local
authorities. The 2019 and 2020 Industrial Hemp Ag Pilot
programs have. and will continue, to provide an opportunity
for alt to learn.

Michigan's Public Act 641 of 2018 authorizes the
growing and cultivating of hemp and requires the
registration and licensing of certain persons who are
interested in growing. processing, and handling hemp.

Some of the highlights of the Michigan Industrial Hemp
Research and Development Act of 2018 are below:

s Prohibits a person from growing hemp in Michigan
unless registered as a grower

* Requires growers to identify alf growing locations
on their grower application

¢ Prohibits a person from processing. handling, brokering,
or marketing hemp unless licensed as a processor-handler

» Requires signage to be placed at the boundaries of each

growing area

¢ Requires growers to have their crops tested
for THC content prior to harvest.

* Requires individuals to be able to show proof of registration
and licensing upon request by law enforcement

¢ Pre-empts local units of government from adopting any
rule, regulation, code, or ordinance to restrict or limit any
hemp cultivation or processing

People grotwing or processing hemp in the state must
have a current and valid ficense from MOARD. Licenses
to grow or process hemp in Michigan are available at any
time. Those interested can download and complete the
Hemp Grower Registration Application and the Hemp
Processor-Handler Application on Michigan's Hemp
website. The cost for the grower registration is $100
and the processor-handler license is $1.350. MDARD is
currently issuing licenses for the 2020 Hemp Ag Rilot
program as licenses expire annualfy on November 30.

For more information on Michigan’s Industrial Hemp RAg
Pilot Program, visit www.michigan.gov/industrialhemp. &

Gina Rlessandri is the industriol hemp program director for the
Michigan Deportment of Agriculture and Rural Development.
You may contact her at RlessandriG@michigan.gov.
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